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FEDERAL TORT CLAIMS AMENDMENTS

WEDNESDAY, MARCH 27, 1974

House or REPRESENTATIVES,
SUBCOMMITTEE 0N (CLATMS
AND GOVERNMENTAL RELATIONS,
or THE COMMITTEE ON THE J UDICIARY,
Wash ington, D.C.

The subcommittee met at 10:15 a.m., pursnant to notice, in room
2237, Rayburn IHouse Office Building, Hon. Harold D. Donohue
[chairman of the subcommittee] presiding.

Present : Representatives Donohue, Danielson, Butler, and Moor-
hl‘:l'].

Also present : William P. Shattuck, counsel ; and Alan F. Coffey, Jr.,
associate counsel.

Mr. Dovonue. Let's get this meeting started.

We have on our agenda H.R. 10439, to amend title 28 of the United
States Code to provide for an exclusive remedy against the United
States in suits based upon actual remissions of U.S. employees and for
other purposes.

[The bill referred to follows:]

(1)
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9% CONGEESS H R 10439

IN THE HOUSE OF REPRESENTATIVES

Serremeer 20,1973

Mr. Ropxxo (for himself and Mr. Hurcaxsoy) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To amend title 28 of the United States Code to provide for an
exclusive remedy against the United States in suits based
upon acts or omissions of United States employecs; and for
other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United Stales of America in Congress assembled,
That section 1346/ (b) of title 28, United States' Code is
amended by striking the period at the end of the section
and adding the following: * or where the claims 'sounding
in tort for money damages arise under the Constitution or
statutes of the United States, such liability to be determined

in accordance with applicable Federal law.”

I
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2
SEC. 2. Section 2672 of title 28, United States Code, is.
amended by inserting in the first paragraph the following
language after the word “occurred” and.before the colon:
“, or where the claims sounding in tort for money damages
arise under the Constitution or statutes of the United States,
such liability to be determined in accordance with applicable

Federal law”.

SEc. 8. Section 2674 of title 28, United States Code, is

amended by deleting the first- paragraph and substituting the
following :

“The United States shall be liable in accordance with the
provisions of section 1346 (b) of this title, but shall not be
liable for interest prior to judgment or for punitive damages:
Provided, That for claims arising under the Constitution or.
statutes of the United States, recovery shall be restricted to
actual damages and, where appropriate, reasonable compen-
sation for general damages not to exceed $5,000.”.

SEc. 4. Section 2679 (b) of title 28, United States
Code, is amended to read as follows:

“(b) The remedy against the United States provided
by sections 1346 (b) and 2672 of this title for injury or loss
of property, or personal injury or death caused by the
negligent or wrongful act or omission of any employee of
the Government ‘while. acting within the scope of his em-

ployment is exclusive of any other civil action or proceeding
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arising -out of or relating to the same subject matter against
the employee whose act or omission gave rise to the claim,
or against the estate of such employee.”.

SEc. 5. Section 2679 (d) of title 28, United Stafes
Code, is amended by inserting in the first sentence the words
“office or” between “scope of his” and “employment.”.

SEC. 6. Section 2679 (d) of title 28, United States Code,
is amended by deleting the second sentence and substituting
the following: “After removal the United States shall have
available all defenses to which it would have been entitled if
the action had originally been commenced against the United
States under the Federal Tort Claims Act. Should a United
States district court determine on'a hearing on a motion to
remand held before a trial on the merits that the employee
whose act or omission gave rise to the suit was not acting
within the scope of his office or employment, the case shall
be remanded to the State court: Provided, That where such
a remedy is precluded because of the availability of a remedy
through proceedings for compensation or other benefits from
the United States as provided by any other-law, the case
ghall be dismissed, but in that event the running of any
limitation of time for commencing, or filing an application
* or claim in, such proceedings for compensation of other bene-

fits shall be deemed to have been suspended during the

pendency of the civil action or proceeding under this section.”,
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S0, 7. Séction 2680 (h) of title 28, United States Code,
is amended to read as follows: “Any claims arising out of
libel, slander, misrepresentation, deceit, or interference with
contract rights.”.

Sgc. 8. Scction 4116 of title 38, United States Code, is
repealed, as of the effective date of this Act.

Sec. 9. Section 223 of title II of the Public Health
Service Act (58 Stat. 682, as added by section 4 of the Act
of December 31, 1970, 84 Stat. 1870 (42 U.S.C. 233)), is
redesignated as section 224 and is amended to read as follows:
“ A UTHORITY OF SECRETARY OF DESIGNEE TO HOLD HARM-

LESS OR PROVIDE LIABILITY INSURANCE FOR ASSIGNED

OR DETAILED .EMPLOYEES

“Sc. 224, The Secretary of Health, Education, and

Welfare, the Secretary of Defense, and the Administrator of
Veterans’ Affairs, or their designees may, to the extent
deemed appropriate, hold harmless or provide liability insur-
ance for.any officer or employee of their respective depart-
‘ments or agencies for .damage for personal injury, including
death or property damage, negligently eaused by an officer
or employeo while acting within the scope of his office or- -
employment and.as & result of the performance of medical,
surgical, dental, or related functions, including the conduct
of. clinical studies or investigations, if such employee is

‘assigned to. a foreign country or detailed to other than a
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1 Federal agency or institution, or if the circumstances are
2 .such as.are likely to preclude the remedies of third persons
3 against the United States described in section 2679 (b) of
4 title 28, for such damage oy injury.”.

5 SEC.-10.This Act shall become effective on the first da}
6 of the third month which begins following the date of its
i
8

enactment and shall apply to only those claims aceruing on

or after the effective date.

Mr. Doxonue. We are pleased to have with us the Honorable Irving
Jaffe, the Acting Assistant Attorney General of the Civil Division of
the Department of Justice for the purpose of having his views
presented.

TESTIMONY OF IRVING JAFFE, ACTING ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE: ACCOM-
PANIED BY JOHN G. LAUGHLIN, CHIEF, TORT SECTION, CIVIL
DIVISION, DEPARTMENT OF JUSTICE

Mr. Jarre. Mr. Chairman, I appreciate the opportunity to appear
before this subcommittee on behalf of the Department of Justice to
testify on HL.R. 10439.

The underlying purpose of this bill is to provide an exclusive remedy
against the United States under the Federal Tort Claims Act for
claims for money damages arising out of the performance of official
duties by Federal employees and to immunize these employees from
personal liability for acts performed within the scope of their Fed-
eral employment. The bill also provides that the remedy and waiver of
immunization provided by the Federal Tort Claims Act encompasses
claims for money damages arising under the Constitution or statues of
the United States.

Mr. Do~nonue. Might T interrupt you at that point, Mr. Jaffe, if you
don’t mind.

Mr. JAFFE. Yes, sir.

Mr. Doxonve. What is the meaning of that langnage, “encompasses
claims for money damages arising under the Constitution or statutes
of the United States.”

Mr. Jarre. Mr. Chairman, the case of Bivens against the United
States modified the doctrine that we had at the bar in the Ma#teo case.
In that case, if you recall, we believe that employees would be insulated
from even a trial of an action if they were acting within—out of the
perimeter of their duties. In the Bivens case the Supreme Court said
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that the Bar against Matteo did not apply if there was an invasion of
the Constitution. We believe that as long as we are going to be sued
for that it ought to be included in the statute expressly.

Mr. Do~xonue. Thank you.

Mr. Jarre. To assist the subcommittee, I would like to give a brief
synopsis of each section of H.R. 10439.

Section 1 amends section 1346(b) of title 28 of the United States
Code to extend the exclusive jurisdiction of the U.S. district courts to
include claims sounding in tort arising under the Constitution and
statutes of the United States. This section also provides that the
liability of the United States is to be determined in accordance with
applicable Federal law. Because of the cause of action arises under the
Constitution or a Federal statute, Federal law must necessarily control
and would, of course, be declaratory of the decisional law as it now
exists.

Mr. Doxornue. What is meant by that ?

Mr. Jarre. We do know what Federal law means or we will know or
should know on the basis of past precedent from established decisions
of the courts. The liability or whatever the interpretation is of the
Federal statute we will get from the Federal court, if not in the tort
context, then in other context. So we feel that any tort should be de-
termined in accordance with the decisional law of the interpretation of
those statutes.

The current reference in 28 1.S.C. 1346(b) to the law of the place
where the act or omission occurred will continue to apply in other tort
situations which arise under State law.

Mr. Donvonue. Would you explain that?

Mr. Jarre. Yes. When we have an ordinary tort we don’t have any
Federal laws which define the torts that normally occur, but State laws
do. The United States, as though it were a private party, is held ac-
countable under existing law in accordance with State law concepts,
but that is because the torts are defined in the States. No State, I
would imagine, would define a tort as it arises under a Federal statute
or may arise under the Federal statute or the Constitution. So if we
didn’t put in the provision for Federal law we would have the pro-
vision in 1346(b) which would apply State law principles which do
not exist in interpreting a tort which arises under the Federal Con-
stitution or Federal statute. That is really clarifying rather than
changing anything.

Mr. Dovorue. Well, when the claim arises under the provision of
the Constitution or a Federal statute and it is tried, would the rules of
evidence existing in the State court apply ?

Mr. Jarre. Well, that is a somewhat different problem because these
cases would be tried in the Federal district courts and the Federal dis-
trict courts do have their own rule of evidence, and the rules of evi-
dence that would apply would be the forum, namely, the Federal dis-
trict court, and is even today. They are the Federal rules of evidence
which apply.

Section 2 of the bill amends section 2672 of title 28 of the United
States Code to provide additionally for the administrative adjustment
of claims arising under the Constitution or statutes of the United
States and provides that the liability of the United States for such
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claims shall be determined in accordance with applicable law. That is
also a housekeeping provision if they are adding a new cause of action,
so to speak, then we do want them to be submitted administratively the
same way that other tort claims are now submitted.

Section 3 of the bill amends section 2674 of title 28 of the United
States Code so as to provide a measure of damages for claims arising
under the Constitution or statutes of the United States by providing
unlimited recovery for actnal damages sustained, and by permitting
where appropriate, additional reasonable compensation for general
damages, such damages not to exceed $5,000.

Mr. Doxonve. Would you explain that ?

Mr. Jarre. Yes.

Under existing law the United States is not liable for punitive dam-
ages, for example, and that is not being changed. When we talk of
actual damages we are speaking of the type of damages that are sub-
ject to proof such as hospital bills, medical expenses, loss of earnings,
those elements which lend themselves to proof when we speak of gen-
eral damages, while not punitive, are usnally assessed for such vague
things as pain and suffering, damage to reputation unless it can be
established—I am not talking about damage to business, for example,
which may be subject to actual show, but those elements of damages
which do not lend themselves to mathematical computation.

Mr. Bureer. Mr. Chairman.

Mr. Doxornoe. Mr. Butler.

Mr. Burrer. Is there precedent for making this kind of a designa-
tion of damages as actual damages and general damages in legislation?

Mr. Jarre. I can’t answer that with respect to legislation. Judicially
they may have the distinetion between actual and general damages.
The word “actual damages” is used in the Federal Tort Claims Act
now, but not the word “general.”

Mr. Burrer. The actual damages as presently contemplated by the
Federal Tort Claims Act has been interpreted judicially, I judge. Does
that interpretation not include what you also include here as general
damages, or are we adding something to what is entitled to be recov-
ered under the Federal Tort Claims Act as it now exists?

Mr. Jarre. General damages have been recoverable under the Fed-
eral Tort Claims Act as it now exists. We are trying to limit the
amount of recovery for general damages, not for actual damages.

I can explain where we got the fieure, too.

Mr. Bureer. All right. I am quite sure there is a basis for that, but
I want to clarify in my own mind how clearly existing legislation or
existing case law define the distinction between actual damages and
general damages as you use it in this proposal.

Mr. Jarre. Existing case law does distinguish between actual
damages and general damages, so it is a workable standard.

Mr. BurLer. All right. Now, let us take the situation of an ordinary
personal injury situation. Actual damages, I judge, are out of pocket
expenses?

Mr. Jarre. Yes.

Mr. Burrer. Would loss of wages be an actual damage or general.

Mr. JarrE. Actual.

Mr. Burrer. Would loss of prospective wages be an actual damage
or general damage?
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Mr. Jarre. That s where we get into the hairline area. It wonld be
actual to the extent it is speculative, it might be general.

Mr. Burner. Well, there is so much gray area in the law, every bit of
law. Of course, that 1s how lawyvers make a living. So I understand why
we have to keep those things in the law, but to write in the law de-
liberately a vague term like “general damages” concerns me. But I am
not expert enough to criticize it except to say I would like to have some
assurance from you that we are not stepping into a very creative and
gray area when we really don’t need one, and up to now 1 am not really
very much reassured by what you said.

Mr. Jarre. Let me say this. We are not creating any new gray areas.
The general damages, as we use the term and as the courts use the
term, have been allowed under the Federal Tort Claims Act now. It
comes under the term of pain and suffering, which can’t be measured
by any documentary type evidence. It can’t be measured in terms of
dollars.

Now, future earnings to the extent that it can be demonstrated, and
there are rules of damages that apply to that, are recoverable as actual
damages, not general damages.

Where a person has been out of work is a direct result of damages
for 1 or 2 months, there is no question about the actnal damages. When
a person has a permanent injury, for example, and is going to affect his
ability to continue in the occupation in which he was engaged at the
time of the injury, and then we begin to measure what his loss of
future earnings are, that is sometimes subject to a reasonable type of
computation and then it would become actual damages.

If we are going to speak, however

Mr. Burrer. If the guy had never had a job before, if you canght
him before he had any earning capacity developed, would we not be
dealing with a general damage, in which case we may have a person
who is totally disabled for the rest of his life and yet he is limited to
$5,000. Are we running into that problem ?

Mr. Jarre. I am advised, and I should have introduced him, John
Laughlin, Chief of the Tort Section in the Civil Division, tells me if
we have an 18-year-old college student who has never earned any
money yet is injured to the point where his future earnings are going
to be eut off, let us say he is not severely injured or injured to an extent
where his earning eapacity will necessarily be reduced, that we do have
case law that indicates that is subject to a certain type of computation
as actual damages.

Mr. Burrer. Thank you.

Mr. Doxonvr. Explain, will you, Mr. Jaffe, the limitation of $5,000.

Mr. Jarre. We picked the figure of $5.000, Mr. Chairman, because
in a statute which we consider comparable to this type of damages
which is now on the books, that for unjust imprisonment which ap-
pears in title 28, where a man is convieted, sentenced for a crime and
1s later found to be innocent of that crime, the damages to which he is
given a eause of action are limited to $5,000. That is the type of dam-
ages which we thonght was comparable to this, and we thought we
would keep the same figure.
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We are not locked into that figure if anyone thinks that is too low.
As a matter of fact, we have urged some years ago that the other
statute be increased in light of the length of time that it had been on
the books. We are merely trying to be uniform to that in this par-
ticular case.

Mr. Doxonve. You say that suffering would come under the cate-
gory of general damages!?

Mr. Jarre. Yes.

Mr. Doxonuve. Let’s assume a person is involved in an accident in-
volving personal injuries, and they are of such a nature to continue
for months and months and months, and he has the type of injury that
is accompanied by considerable pain and suffering. Under the
language, as I read it, that would come within the classification of
general damages. It states here that he could not recover any more
than $5.000.

Mr. Jarre. Well, first T want to clarify one thing. This limitation
only relates to constitutional—only to the cause of action that is now
given for torts arising under the Constitution or Federal statute. It
does not alter the right to recover general damages where he is struck
by a Postal Service truck, for example, or where the injury is sus-
tained under any circumstance, say under a State tort law which is
applicable. This only relates to the constitutional Federal tort type of
action. The illustration that you give, it would seem to me, Mr. Chair-
man, wounld encompass actual damages more than general damages
except for the extent of the pain and suffering you mentioned.

Mr. Doxonve. Well, T have in mind a situation where a law en-
forcement officer would, in the course of his duties, go into a person’s
home and committed an assault and battery. That would come under
the Tort Claims Act as we are trying to amend it.

Mr. Jarre. Yes,

Mr. Do~xonue. But it would be primarily a violation of, say, his con-
stitutional rights.

Mr. JArrFE. Yes.

Mr. Do~orue. Supposing he was injured in the course of that viola-
tion by the law enforcement officer and his injuries were such as to in-
capacitate him for a long time and the injuries were accompanied by
pain and suffering. Under this provision he could not recover any more
than $5.000.

Mr. Jarre. For the pain and suffering. He would recover all the ac-
tual damages for the length of time he was out for his medical ex-
penses.

Mr. Doxomoe. Apart from the actual damages?

Mr. JarrFe. Yes.

Mr. Doxonue. Actual damages are analogous to speculative dam-
ages with respect to State courts.

Mr. Jarre. Yes.

Mr. Doxonoe. But still he would be limited to $5,000 in the case I
cited ?

Mr. Jarre. T am reminded that even that may arise under the Con-
stitution, it would also arise under a State tort law of an assault and
battery which we are waiving and we are not limiting it under those
cireumstances. In other words, this only relates to a cause of action
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that arises under the Constitution or Federal statutes, If it arises
under assault and battery, which is a State law tort, then this does not
limit

Mr. Doxonve. But under existing law in tort claims the person
would not have any cause of action.

Mr. Jarre. Against the United States. He has one against the
officer.

Mr. Doxonue. Do you have any questions?

Mr. Danrerson. Yes, I have.

Appropos your last response, an action against the U.S. Govern-
ment would be separate and apart from his action against the in-
dividual officer of the U.S. Government ?

Mr. Jarre. Well, our proposal is to make it exelusive so his sole cause
of action wounld be against the United States. But his cause of action
against the United States would not rise only out of the Constitution
or Federal statute. He would cause an ac tion based upon the assaunlt
by the individual employee, in which case the act tual damage and the
oeneral damage limitation, that is the general damage ]mllt'ltlml,
would not apply.

Mr. Dantrrson. He would no longer have a cause of action against
the individual officer.

Mr. Jarre. That is correct.

Mr. Dantercon. But only against the U.S. Government ?

Mr. Jarre. That is correct.

Mr. DaxtersoN. And the major damage—the potential damage
would be limited to actual or special damages plus general damages in
an amount not to exceed $5,000%

Mz, Jarre. Well, no. What T am trying to say, if his cause of action
arises solely ont of the Constitution and Federal statute cause of action
that we propose to give, then he w mlhl be limited in the general dam-
ages to $5,000. Tf his cause of action arises out of a State tort law such
as assault and battery, then that limitation doesn’t apply. We are waiv-
ing that, as T underst; m:i the thrust of this.

Mr. Danrerson. I guess where T am hung up here, you talk about
claims arising under the Constitution or statutes of the United States.
I would assume under the C nn«-lmltmn nl' flw United States assaunlt
and battery is covered, an officer of the 11.S. Government not having
any right to beat up on an ordinary utuvn T am just kind of wonder-
ing where you find the distinetion under our civil rights which are
gnaranteed us by the Constitution. Aren’t almost all these intentional
torts forbidden by the Constitution?

Mr. Jarre. We have no Federal common law of torts.

Mr, Danterson, That is correct. You are right in that regard.

Mr. Jarre. So that as I see the thrust of the questions of the chair-
man and vou, what you are really saying is that where we have a con-
stitutional violation it will invariably involve one of the torts we are
waiving, false arrest, malicious prosecution, or assault and battery,
and whether the general damage limitation applies to that waiver
when the United States is made a [ﬂrfv

Mr. Danterson, Well, I don’t know. I am groping for a little infor-
mation here.

Mr. Jarre. As a matter of fact, Mr. Congressman, I think T am gron-
ing at the moment, too.
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Mr. Saarrocs. Would it be possible to plead both, assert a cause of
action under traditional tort and under constitutional tort and recover
for both?

Mr. Daxterson. I am afraid it would work the other way. I am
afraid almost everything would be constitutional and, therefore, any-
thing would be limited to $5,000.

I have in mind, let’s suppose—I think we are all mindful of what
you could call an unreasonable search and seizure. That is forbidden
by the Constitution, although we have a statutory law and no Fed-
eral common law and we may not have a Federal statute law, I am
not certain, but certainly our Constitution does prohibit unreasonable
search and seizures, and I think it is reasonable to rule these would
be—TI am not being eritical, I am trying to reach something we would
put a maximum general damage of $5.000 recovery here.

Mr. Jarre. I am told what we have in mind for a constitutional or
Federal statuory tort would be, for example, in the Bivens case where
there was no assault, no personal injury. There was an allegedly un-
lawful search and seizure. In other words, they entered a dwelling or
house under no-knock cireumstances, perhaps inflicted some property
damage on the doorway, I am not certain, and then we would have
general damages limited to the $5,000. We are not talking about, and
we would have a similar thing in false arrest, for example, where you
are not talking of personal injury to the man. You are talking about
an injury to reputation, say.

Mr. Dantenson. Let me give you, if T may, an example that is very
immediate in my mind because I have been requested to put a private
bill on it,

We have a situation in southern California which the U.S. district
court a month ago set aside a conviction, judgment of conviction,
vacated a sentence, a situation in which a State, or maybe county, but
at least non-Federal police officer, forged a fingerprint. which in turn
was used to obtain the conviction of a person who spent 214 years in
Federal prison. Now, it was the State officer who actually committed,
shall T say, the intentional tort, however, he was convicted in the U.S.
district court and has put 214 years in prison.

Would that not be restricted here to the $5.000, his general damages?

Mr. Jarre, If it had been a Federal officer who did it.

Mr. Dantensoy. It was a Federal court that convicted him, the ac-
tion was bronght in Federal court.

Mr. Jarre. Our torts are only those committed under the theory of
respondeat superior under the Federal Government.

But I think I can answer your question by assuming instead of a
State officer who forged the fingerprint, it was a Federal officer.

Mr. Daxirersox. He was a witness in the Federal prosecution, but
he happened to be a State or county officer.

Mr. Jarrr. That tort would not be covered under the Federal Tort
Claims Act in any event, even with or without this.

Mr. Dantersox. And the £5,000 limitation here would not apply.

Mr. Jarre. It wonld apply had it been a Federal officer, but what I
had pointed out before, that is where we had picked the $5,000 figure.

Mr. Daxienson. Beeause of the Court of Claims

Mr. Jarre. Because of the limitation and the damages that are
anthorized for an unjust conviction, which is one of the causes of action
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that he would sue for. There he is limited to $5,000, assuming it was an
unjust conviction based upon innocence, which this would be.

Mr. Danterson. For the purpose of argument, we have to assume
that?

Mr. Jarre. Yes.

Mr. Daxterson. All right. I understand here.

It would seem to me that as this bill is drafted, this provision here
would probably limit the general damage recovery of $5,000 in just
about every situation, I would think. I can’t think of where it
wouldn’t.

Mr. Jarre, Well, T think it would not if there were physical injury,
for example, because that would be an assault and battery. We also
have pain and suffering which is general damages. And if it is such
that the pain and suffering would amount, let us say to more than
$5,000, it would have to be a pretty serious injury even under today’s
high judgments, the fact that he had a bloody nose or black eye prob-
ably wouldn’t call for more than $5.000 without the limitation. It
would have to be a pretty serious injury anyway to go beyond that.

Mr. Da~nerson. Thank you.

Mr. Doxomnte. Let me ask you this. We are talking about a constitu-
tional tort or U.S. statutory tort. Is there such a thing?

Mr. Jarre. As a statutory tort?

Mr. Doxonve. And a constitutional tort?

Mr. Jarre. Yes, I believe there are.

Mr. Doxorue. If that is so, would not our Government claim
sovereign immunity ?

Mr. Jarre. That is precisely that what are waiving here under the
Federal Tort Claims.

Mr. Doxowroe. At the present time?

Mr. Jarrn. At the present time we have a statutory exemption for
it that is not a constitutional or statutory tort, but most of those would
arise under exemptions.

Mr. Doxonue. That is the reason we have the Tort Claims Act.

Mr. Jarre. Right.

Mr. Dovomroe. Proceed.

Mr. Jarre. Section 4 of the bill amends section 2679 (b) of title 28
of the United States Code to extend the present exclusiveness of the
Tort Claims Act remedy to include all Government officers and em-
ployees. Under existing law, only Government motor vehicle operators
and medical and paramedical personnel of the Veterans’ Administra-
tion and the Public Health Service are personally immune from suit
and civil liability for acts performed while in the scope of their Fed-
eral employment.

Mr. Doxormte. Would you mind if T interrupt you again?

Mr. JarrFE. Yes.

Mr. Doxonve. Congressman Wigeins, do you have a statement that
you want to put in the record, or would you want to make a statement?

Mr. Wicerns. I do not have a prepared statement, but I would like
to make a statement whenever you recognize me.

Mr. Jarre. Section 4 of the bill amends section 2679 (b) of title 28 of
the United States Code to extend the present exclusiveness of the Tort
Claims Act remedy to include all Government officers and employees.
Under existing law, only Government motor vehicle operators and

1
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medical and paramedical personnel of the Veterans’ Administration
and the Public Health Service are personally immune from suit and
civil liability for acts performed while in the scope of their Federal
employment.

I would like to indicate there was an inadvertent omission from this
bill in section 4. We should have included, as we did elsewhere, in line
94 after the word “scope of his,” we should have included “office or
employment” to conform it to the same phraseology that is used
throughout.

Section 5 of the bill is a technical amendment designed to make clear
that the scope of the Tort Claims Act remedy extends to officers of the
Government, as well as employees. That is merely again adding the
words “office of” after “his employment.”

Mr. Doxonue. Are officers now classed as employees?

Mr. Jarre. They are in title V. The Federal Tort Claims Act has its
own definition of “employee.” and we felt that rather than have any
ambiguities arising with respect to it, it should include any person
acting either within the scope of his employment or the scope of his
office. so we don’t get into that kind of a technical dispute.

Mr. Doxouuve. Proceed.

Mr. Jarre. Section 6 of the bill amends section 2679(d) of title 28
of the United States Code so as to include language designed to make
clear that in a suit originally commenced against an officer or employee
of the Government for which a remedy exists under the Federal Tort
Claims Act, the United States may assert and establish such defenses
to the snit as would have been available to it had the suit originally
been commenced against the United States. Thus, under existing
decisional law, Federal employees injured as an incident of their Gov-
ernment employment and who are entitled to the benefits provided by
the Federal Employees Compensation Act are restricted to these com-
pensation rights and may not sue the United States under the Federal
Tort Claims Act. Similarly, military personnel who sustain injury as
an incident to their military service may not sue the United States
under the Federal Tort Claims Act. The proposed wording will assure
nreservation of these types of defenses as well as other statutory de-
fenses peculiar to the Federal Tort Claims Act.,

Section T of the bill amends seetion 2680(h) of title 28 of the United
States Code so as to eliminate the present sovereign immunity of the
United States for claims arising out of “assault, battery, false im-
prisonment, false arrest, malicious prosecution, and abuse of process.”
By reason of the exceptions contained in section 2680(h), a citizen’s
remedy for these types of specified torts has heretofore been only
agninst the individual whose conduct gave rise to the claim. The modi-
fication of this section by the bill enlarges the waiver of immunity and
provides a Tort Claims Act remedy for the types of tort most fre-
quently arising out of activities of Federal law enforcement officers.

As you know, since the introduction of FL.R. 10439, the House of
Representatives on March 5. 1974, cleared for the President H.R. 8245
which amended Reorganization Plan. No. 2 of 1973. That bill has since
been signed into law on March 16, 1974, and is known as Public Law
93-253.

Mr. Doxowuve. Let me ask you this: In the event that we pass the
bill before us, what effect wonld that have on the bill that we passed
which was signed into law on March 16,1974 7
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Mr. Jarre. It would extend it. It wouldn’t alter it. It would make it
more—as I am going to indicate—we are adding to that law features
that we are proposing here. We are not limiting it, for example. Our

roposal does not limit it only to Federal investigative and law en-
orcement officers.

The existing bill contains no monetary limitation for general dam-
ages. It does not contain the feature of exclusivity.

The Senate had added an amendment to this bill—I am speaking of
H.R. 8245—which amended section 2680 (h) of title 28, U.S.C., by pro-
viding that with regard to acts or omissions of investigative or law
enforcement officers of the U.S. Government, the provisions of chapter
171 and section 1346(b) of title 28 would apply to any claim arising,
on or after the date of enactment, out of assault, battery, false im-
prisonment, false arrest, abuse of process, or malicious prosecution. It
defined an investigative or law enforcement officer as any officer of the
United States who is empowered by law to execute searches, to seize
evidence or to make arrests for violations of Federal law.

1t should be noted that section 2 of H.R. 8245 is confined in its ap-
plicability to Federal investigative or law enforcement officers, while
section 7 of HLR. 10439 would waive the sovereign immunity of the
United States as to the same acts or omissions on the part of all Gov-
ernment employees.

Furthermore, in contrast to section 1 of H.R. 10439, section 2 of FHL.R.
8245 is silent as to the law applicable to claims which have their origin
in the Constitution or statutes of the United States. Moreover, it does
not provide a monetary limit with respect to claims arising under the
Constitution or statutes as does section 3 of H.R. 10439.

One of the most notable deficiencies in section 2 of H.R. 8245 is, in
our judgment, its failure to provide that the remedy against the
United States as provided in the Federal Tort Claims Act be exclusive
of any other civil action or proceeding arising out of or relating to the
same subject matter. Thus, it would not preclude a suit against a law
enforcement officer. In fact, a claimant will have the option of suing
the individual, of claiming against the United States and then suing
the United States and the individual or of claiming against and then
suing the United States alone. The extension of the exclusivity pro-
vision of the present 28 U.S.C. 2679(b) to cover all Government em-
ployees is and has been a prime objective of the Department of Justice.
We submit that our approach in H.R. 10439 of broadening the exclu-
sivity provision is sound and desirable. To permit an aggrieved claim-
ant to sue, or provide the option to sue the employee individually per-
petuates our problem of providing counsel to the individuals w[hi]e
simultaneously representing the United States. The continued ex-
posure of individual law enforcement officers to legal process and pos-
sibly to personal money judgments has a damaging effect on the
morale and effective work habits of Government employees.

Mr. MooruEap. Mr. Chairman.

Mr. Doxorue. Mr. Moorhead.

Mr. Moorueap. Even in cases of willful or gross negligence by the
law enforcement officer they still could not be sued under this legisla-
tion and the Government would still be liable? ;

Mr. Jarre. Yes.
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Mr. Moorugap. You know, in these times when the public is so cog-
nizant of the extreme acts of gross negligence where persons are shot
where no weapons should be used at all, I think this could cut down on
the care and diligence given by the police officers.

Mr. Jarre. I suggest not. I think the proper place for disciplinary
action would not be exposure to a monetary judgment. I am not speak-
ing of criminal prosecution where the offense is so gross as to result in
that, because we do proceed criminally if the law enforcement officer
has acted in the gross manner you suggest.

Where the man is merely the subject of monetary recompense, I
think the feeling that you have expressed is outweighed by other con-
siderations, the most important of which, in my opinion, is that when
you have a law enforcement officer who has before him the decision to
make, and quickly, whether he has probable cause to make an arrest
or whether he should go in to make a search on the basis of his knowl-
edge that a crime is being committed or is about to be committed and
he has to weigh against that that if T am wrong I am going to be sub-
jected to a personal liability for perhaps a large monetary judgment,
the effect ng that is for him not to discharge his duty and to say I will
play it safe. I don’t have a warrant, I don’t have a court order, and
even if he has one, under Bivens he may be subjected to it.

I think the morale of law enforcement would better be served if
they did their jobs in accordance with their best judgment at the time
and the United States be held liable for the monetary damages as re-
spondeat superior, as the master responds to the excesses of his serv-
ants and that any wrongdoing be left to the criminal process or to the
internal disciplinary procedures that are available to the Government,
which I think would be the deterrent for excesses.

Mr. Moormeap. One thing, have you gotten any cost estimates at all
about, what the cost of this expanded jurisdiction by the Federal Gov-
ernment, would be?

Mr. Jarre. Of course, that is very difficult to estimate. As you know,
to attempt to even place a value on a given neglect suit is well nigh
impossible.

But T would say that the cost in judgments should not be that great.
We do have at the moment, by our best count—we don’t classify our
actions that way—approximately 110 suits now pending, either against
law enforcement officers alone or suits in which the United States has
also been joined beeause of other factors—well, T should say that even
where the United States today may be sued under the Federal Tort
Claims Act in most instances so may the individual employee, and
they are.

As far as the cost to the Government of representation would be
concerned. that is acting as counsel, it would be certainly no more ex-
pensive, perhaps even less expensive, because we represent the em-
plovees anyway. p

Mr. Moorneap, So you are expanding it far more than just to the
law enforcement officers.

Mr. Jarre. That is correet. we are.

M. Mooriman. We should at least know what we are talking about
in dollars and cents when we do something 1

My, Jarre. Well, it is almost impossible to d
intangibles there.
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Mr. MooruzAp. Do you think this will encourage or discourage addi-
tional claims being filed ?

Mr. Jarre. Against the United States?

Mr. Moorueap, Well, right now they are either filed against the
United States or against the employee. I mean in toto do you think
this will—

Mr. Jarre. I think I have to say when I consider that what we are
doing is we are eliminating, if I confine myself to the soverign im-
munity that we are asking be waived, assault and battery, malicious
prosecution, there is no doubt in my mind that the number of claims
that would be filed would increase, because we are creating new causes
of action. It would have to increase.

Mr. Moormrap. What is this going to do to—your total caseload is
going to go up substantially. Will you need more employees?

Mr. Jaree. 1f it goes up any marked way, and T can’t predict how
many, I suppose the answer would be yes. I don’t anticipate that, be-
cause—that 1s, T don’t anticipate any marked increase sufficient to in-
crease the personnel who has to handle these things, to that extent,
because we do use the U.S. attorneys very extensively in these areas.
The cases wouldn’t all be bunched in any particular district, and I
would imagine that with the 94 districts that we have in the country,
even if we have an inerease it may not increase the load on the average
of one, two, or three cases in each district. It is very difficult to say.

If, of course, 100 suits were filed in any given year in one district
the answer would be ves, we would have to give more assistance to
that 17.S. attorney. Whether any more attorneys would have to be
hired or not in our tort section—it couldn’t be many, maybe one or
two.

Mr. MooruEan., Do yon know there are already tremendous pres-
sures to have citizens groups examine the activities of police depart-
ments, which T am very much against.

I agree with you that the policemen have to be able to act with a
certain degree of independence and make a decision on the scene. I
really hate to see a situation where there is no possible action finan-
cially that can be taken against willful or gross negligence in situa-
tions like this without resort to a criminal trial. Take, for example, a
poor police officer who has unsed bad judgment and given a eriminal
trial T don’t think is alwavs the answer to the situation. But certainly
von don’t have the compulsion to require him to use the kind of care
and diligence that any normal individual should use if you have taken
all the financial responsibility that he has away from him.

Mr. Jarrn. Well. T think, as T indieated before, that taking the
financial responsibility away from him is outweighed by his knowl-
edge that if his acts are sufficiently excessive, as we believe the acts
of the Collinsville acts were, he would be subject to prosecution and
it might mean the loss of his job. T think that is sufficient, both per-
sonal and financial consequences, than having a judgment obtained
against him, which he wouldn’t be able to pay anyway, in most in-
stances. To me, if T may venture a personal guess, I think the thought
of making him personally liable is not a necessarily deterrent and
approaches a sort of vindictive type of approach. Where that has al-
ready been changed where we and the officer are going to be subjected
to snit and we represent both, and may even on occasion have a con-
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flict position, any judgment obtained is going to be satisfied by the
United States and not by the officer. I doubt that it would be to the
best interest of the United States, assuming we have a substantial
judgment, we are speaking of the outrageous case rather than the
minor one, if we had a judgment against us for many thousands of
dollars and we paid it that we would find it profitable or worth the
time and effort to seek contribution from the individual employee,
although we would have that right. Where does that put us in the
conflict position. We have represented him in this judgment that was
obtained against him.

Mr. Moorueap. Do you know of any other employee, though, for
any agency, private or public, at the present time that would be re-
lieved from his liability of neglect, willful and gross neglect?

Mr. Jarre. There are some employees who are now relieved of that.
We have the Federal Drivers Act. The negligence would be very gross
there. We have cases where the Federal employee was ‘driving while
drunk. We have situations where malpractice has occurred in either
the VA hospitals or the Public Health Service. As the evidence up-
holds it was a pretty negligent act that resulted in rather severe dam-
ages and existing law excludes them. There, as here, in the medical
malpractice field there as here was to assure us we would get people
competent and without fear of money judgments against them and
the same thing for law enforcement officers. I can give you an illustra-
tion. We have Department of Agriculture investigators who go into
look at books and records. We have Defense Department auditors to
look at books and records. T can see where we can get in a dispute
where records should be shown or not shown and a report shown by
mistake and the contractor takes it away and says you shouldn’t have
seen that and some sort of assault occurs. The assault may not be in-
tentionally inflicted to ereate any more damage than to keep him away.
IHe may trip over backward and hit his head and fracture his skull and
even die. They are not law enforcement officers even under this defini-
tion. They don’t qualify. There is no reason why they should go in to
look at books and not even argue with anybody, because an argument
might lead to a fight and that might lead to exposure to personal dam-
ages. It is more important that the investigative and law enforce-
ment officers that 8245 does cover, because there I think it is exceed-
ingly important in the interests of the United States for law enforce-
ment officers, as most of them do, do an honest job, exercising their
judgment in good faith which may on oceasion turn out to be bum
judgment, which may happen to all of us.

Mr. Moorueap. I think that is very true, but my concern of course
is with the change, the overriding neglect picture that we have had in
our country where a person is responsible for his own neglect or acts.
I know that in the field of law enforcement there can be some very,
very gross situations that arise where the action is truly not in the
scope of their employment.

Mr. Jarre. Well, if it is so gross that it is not in the scope of their
employment they are not protected in existing law or anything we
suggest.

Mr. Moormeap. You get in on debate there and you have a problem
on your hands.
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Mr. Jarre. Of course, that is true.

Mr. Danterson. Would the gentleman yield ?

I recognize the very valid concern of my colleague, Mr. Moorhead,
but T am inclined to agree with the witness. You can have a liability
and in fact technically a responsibility if the officer is not financially
responsible to the point of being able to meet these judgments it is
sort. of a myth. I don’t think it is any deterrent. If the judgment can’t
be satisfied—I ran into that attitude in my private practice. People
that cannot be deterred by the spectre of judgment will not be
satisfied.

T think the disciplinary action to employees, conceivably criminal
prosecution combines about all the deterrent you need to prevent will-
ful types of acts which could give rise to a judgment.

Mr. Jarre. T mioht add that the Collinsville incident, which T know
is well known to all of you, and which gives rise to some of the opposi-
tion to this bill which we have been trying to propose to the Congress
for years prior to the Collinsville incident, the agents have been sus-
pended indefinitely without pay pending the outcome of eriminal
trials which have been brought by the Department of Justice of which
they are employees against them in Tllinois where these events oe-
curred. T am not following it, so T don’t know what the status of the
trial is. but I know they are under indictment and they are being
prosecuted.

Now. that was or at least appears to have been a case of gross excess,
and yet there was little or no personal injury, I might add, of any sig-
nificance, that T can recall.

Mr. Doxonve. If it is so, Mr. Jaffe, that one of the defenses of the
Government would be that the employee was acting beyond the scope
of his employment.

Mr. Jarre. To be, honest with you in the sitnation that existed even
in Collinsville we would not elaim it was outside the scope of his em-
plovment,

Mr. Doxonre. But that defense would be available.

Mr. Jarre. That would be available if we thought it was.

Mr. Doxonor. Assume vou did avail yourself of that defense, and
the person having the claim delayed bringing the claim against the
TUnited States. and he wounld be limited under this bill in bringing the
action acainst the United States, not against the individual employee;
is that right?

Mr. Jarre. That is correct.

Mr. Dovorur. Tet us assume he went on for 1 vear and 10 months
before he exercised his richt against the United States. Filed his bill
or complaint, went into the Federal court, and that claim was not
reached for a hearing and trial, sav for a vear. and Government avails
itself of the defense of he not acting within the scope of his employ-
ment and the case was thrown out against the United States. The
statnte of limitations would have run against the individual and he
wonld be ont in the cold ; wouldn’t he?

Mr. Jarre. Well, my only answer T can give to that is that every
statute of limitations works a hardship if a person doesn’t nursue his
remedies anicklv, and this wonld be another illustration of a nerson
having waited too long to having resolved a question he should have
done much sooner.
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Mr. Doxonur. In some States they have the statute of limitations
against assault and battery cases of 1 year. Let’s assume that he
brought his action against the United States 2 or 3 months after the
incident happened, and it wasn’t reached for trial or to have it dis-
posed of beyond the 2-year period in the Federal court. In many Fed-
eral courts you have to wait that long, don’t you, to have your case
tried?

Mr. Jarre. Yes. My answer is you should sue both. 1f we are going
to move to dismiss the individual because action is exclusive or it is
outside the scope of employment

Mr. Doxonue. Under the bill before us he does not have that option,
does he, to sue both?

Mr. Jarre, He can always sue both but not his option—we can sue
both and having dismissed as to the individual becaunse it is exclusive
or we would say at that point it is outside the scope of his employment.
So if he joined both he wouldn’t be able to maintain the suit because
of the exclusivity provision but protecting against the incident you
speak of. He would know immediately if we were going to claim if it
is outside the scope of employment. ]

Mr. Doxonvr. As T understand the situation here under existing
law a person has a elaim under the Tort Claims Act.

Mr. .Jarre. Right.

Mr. Doxorve. And he brought an action against the mailman, what-
ever other Federal employee, the Department of Justice would come
in and ask that the case brought against the individual in the State
court be dismissed.

Mr. Jarre. No, we would ask for it to be transferred to the Federal
court. :

Mr. Dovonyr. Assume that;

Mr. Jarre. If it was within the scope of employment.

Mr. Doxonue. If that issue wasn’t determined until the time of
trial

Mr. Jarre. No, no, that would be determined as a preliminary
matter.

Mr. Doxonve. In other words, that issne would be determined be-
fore the case would be finally removed from the State court into the
Federal court. .

Mr. Jarre. More likely it would be determined in Federal court on
removal, because the provisions as we have them now and propose
suggests that requires that be removed to the Federal court and the
Federal conrt may return it to the State court if it is determined in
the Federal conrt that it was ontside the scope of his employment. So
that would still be a preliminary matter but determined in the Federal
tort.

Mr. Doxonve. You wouldn’t be estopped of availing yonrself of
that defense?

Mr. Jarre. We would have to raise it immediately if we wanted to
raise it.

Mr. Doxonve. I see.

Mr. Siarrvok. Mr. Jaffe, at that point and in that situation when
the case is removed what is the position of the Government regarding
the administrative claims requirement to the Federal Tort Claims Act
as regarding this claim that has now been removed?




Mr. Jarre. We require the administrative claim to be filed as a
jurisdictional prerequisite to bringing suit against the United States.

Mr. Suarrock. When it is removed from the State court to the Fed-
eral court does the Federal court hold the matter in abeyance so ad-
ministrative claim can be filed? What is done at that point?

Mr. Jarre. We can act in one way or another. If there was a pend-
ing statute of limitations about to expire I am sure the court would
hold it until he filed and acted upon his administrative claim. A court
might dismiss it. We would move to dismiss it, might dismiss it.

However, there is something that we have here—no, it only applies
to compensation type suits.

That would be the discretion of the court.

Mr. Stiarruck. Is there a situation here where an individual litigant
could find himself dismissed then by reason of the statute of limitation
expiring find himself out of either court ?

Mr. Jarre. Yes, that is always possible. For example, the place where
it is possible, and it happens now where a claimant does not file an
administrative claim, allows the Federal statute of limitations to run,
and then finds himself without a cause of action which he has against
the United States, but he also has one against the individual, and that
is true today, with the exception of the Federal drivers and the medi-
cal people, he would then start a suit against the individual alone, be-
cause the statute of limitations against him may not be—wouldn’t
depend upon the filing of an administrative claim.

So that happens today.

Mr. Suarrvek. This may be an unfair situation if the statute of
limitations are not identical.

Mr. Jarre. That is correct, and I think it is. T think the remedy
ought to be against the United States and T think they ought to follow
their statute of limitations. The question of whether or not it is within
the scope of one’s duty can be determined as a preliminary matter
immediately.

Mr. Suarruck. Thank you, Mr, Chairman.

Mr. Doxonve, You may proceed.

Mr. Jarre. While we expressed no objection to the Senate amend-
ments to H.R. 8245, we did so with the hope and expectation that it is
a first step toward passage of the bill before the committee today.

Section 8 of the bill 1s a technical cleanup amendment removing
the present statutory exclusiveness of the Tort Claims Act remedy to
claims arising out of activities by medical and paramedical personnel
of the Veterans’ Administration. )

Section 9 is also a technical amendment which would in effect
partially repeal the present statutory exclusiveness of the Federal
Tort Claims Act remedy for claims based on activities of the Public
Health Service medical and paramedical personnel. This section also
provides for the retention of certain language permitting certain
agencies of the Government to hold harmless or provide liability in-
surance for certain employees and officers for damage for personal
injury or caused while acting within the scope of their employment
when assigned to a foreign country or another Federal agency.

In sections 8 and 9, since our proposal would make the remedy
against the United States exclusive wif]h respect to all employees, there
is no reason for having separate statutory provisions making it ex-
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clnsive against certain tvpes of employees of the United States. So
that we wonld have one exclnsivity provision which applied to all em-
ployees and would embrace the ones who now have their separate
]!ln\ 15101N.

Now. we do retain the richt of certain acencies of the Government
to provide liability insurance or hold harmless agreements to person-
nel who are acting us 11 allv in the medieal field abroad where they
wouldn't be covered. The Federal Tort Claims Act does not apply to
torts committed outside the TTnited States. If we have VA doctors or
Army doctors practicing their m edicine in Army hospitals overseas
or engaging in activities as part of their f-n‘pln\nwnf with the Army
overseas there wonld be no Federal Tort Claims Act suit. and there,
therefore, authorizine under existing law which we would retain.

Mr. Doxonrr. Wonld that be with a private insurance company?

Mr. Jarre. Sometimes—always.

Mr. Doxorntre. Why shonld a private insurance company be the
insurer rather than the Federal Government.?

Mr. Jarrr. Because we don’t want the Federal Government sued in
tort in foreion conntries. We don’t want to increase our exposure to
foreien conrts, and we see no need for it in neglect cases,

Mr. Doxonve. Yon may proceed if there are no questions.

Mr. Dantersox. One question., if T may.

Mr. Jarre. Yes, sir,

Mr. Daxterson. Would this provision in section 9, you mention for-
elen countries, conld there be an (‘\lmph of a detailing of an em-
plovee within the United States—T have in mind the Federal Enereay
Office, which is a nonstatutory office. Tt is strictly established by Ex-
ecutive order as T understand it, and all of the employees are borrowed
from or detailed by other Government agencies. Would that situation
be covered here by section 9 or do we ne ed it?

Mr. Jarre. No, as a matter of fact, if they are on that kind of a de-
tail T think they are acting within the scope of their duties and we
don’t need it. There are situations, however, where certain types of per-
sonnel are detailed to other agencies and what a State agency—what
they are doing may not normally fit within the scope of their duties.
It is just a precautionary measure if what they are doing within the
scope of their duties under a detail to another agency then there is
no problem. This would II('!”I!'I add or detract from the exposure.

Mr. Daxterson, I am trying to think of an example. If it is going to
delay

Mr. Jarre. Sometimes we have an Army medical doctor detailed to
a private hospital, and while he is detailed there we have no control
over him.

Mr. Daxiersox. I see.

Mr. Jarre. It would cover that situation.

Mr. Danierson. T didn’t want to make a big thing out of it. I just
didn’t understand it.

Thank you.

Mr. Jarre. While my statement as prepared does not cover section
10, T do want to make some reference to it. Section 10 is the last sec-
tion and talks about the effective date being the first day, the third
month begins following the date of enactment and shall apply to
those claims acer uing on or after the effective date.




23

[ have no reason for suggesting that the act not become effective
immediately on passage and personally that is the way I think it
should be.

But what T wanted to mention was that in section 3 of the bill we
have suceested snbstitute language, and in that langunage we have
songht that the United States shall be liable in accordance with the
provisions of section 1346(b) of this title. Now, section 1346(Dh) there
provides for jurisdiction of the district courts for civil actions on
claims against the Tnited States for money damages aceruing on and
after Jannary 1, 1945, for injury or loss of property.

I want it to be clear that from our point of view while the sug-
eested amendment to the language in section 3 seems to malke it a much
neater package, that the provisions of this bill would, nevertheless,
only apply to causes of action that arise after its effective date, whether
it be 3 months later or npon its enactment.

Mr. Doxonte. In other words, there wonld be no retroactive effect.

Mr. Jarre. No retroactivity. T thonght T would mention it here so
if anvone should think it was, that is not our intention and I hope
it would not be the Congress intention.

Now, to snmmarize, the prinecipal pnrposes of the hill may be sue-
cinetly stated as follows: (1) to provide a citizen with an adminis-
trative and jndicial remedy for wrongs which are presently excluded
by the Tort Claims Act: (2) to place the pecuniary responsibility
unon the employer, the Tinited States, for acts performed by em-
plovees while acting on behalf of the United States and in the scone
of their office or employment : and (3) to relieve the employee of the
risk and potential of suit and personal liability for official acts while
in the performance of his official responsibility. The bill might well
be viewed as a significant broadening of the waiver of sovereign im-
munity, as reflected in the original Tort Claims Aect, by removing
partially the statutory exception as to certain types of intentional
torts and econseauently, a recoanition by the Government. that a citizen
shonld have a rieht to look to the Government for monetary redress
of necligent or wrongful acts committed in furtherance of govern-
mental objectives. The effective redress for such wrongs shonld not
turn on the financial responsibility of the individual emnloyee who
may be responsible. Concomitantly. with a remedy provided against
the TTnited States on a respondeat superior basis, the need or justifica-
tion for continning the employee’s exposure to suit and potential per-
sonal liability is diminished or ohviated, hence the provision of FHL.R.
10439 which makes the remedy provided by the Tort Claims Aet ex-
clusive, to the exelusion of a comparable remedy against the employee.

If enacted, TL.R. 10439 will apply only to those elaims aceruing on or
after the effective date of enactment and. thus, will prospectively ex-
tend to all employees the same type of statutory protection from per-
sonal suit and risk of personal liability that now obtains only with
respect to Government motor vehicle operators, and medical and para-
medical personnel of the Veterans’ Administration and Public Health
Service. Equitable treatment of all Government employees without
particular regard to the nature of their duties or responsibilities would
seem patently to militate in favor of the enactment of H.R. 10439.

A citizen’s right to claim damages against Federal employees for
violations of rights assured by the Constitution has now been judi-
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cially recognized by the Supreme Court and constitutes a relatively
new and expanded area of employee risk to litigation and liability,
particularly with respect to employees engaged in the investigation
and enforcement of criminal, customs and revenue laws of the United
States. The broadening of the Tort Claims Act to encompass claims
which to us to be in keeping with the enlightened trend toward mean-
ingful acceptance by a sovereign of responsibility for acts of ifs
agents.

In sum, H.R. 10439 would provide citizens with a statutory right to
judicial redress in an expanded area with assurance of satisfaction of
meritorious claims; it would relieve the employee of the fear of po-
tentially ruinous personal liability ; would place all Government em-
ployees on a legal plane now reserved by statute to selected categories
of employees in particular occupations. On behalf of the Department
of Justice, I urge its favorable consideration by this subcommittee.

I shall be pleased to answer any questions the subcommittee may
have.

Mr. Doxonue. The gentleman from California.

Mr. DaNtersoN. I have no further questions.

Thank you for your presentation.

Mr. Doxonue. How about the other gentleman ?

Thank you very much, Mr. Jafle.

Mr. Jarre. Thank you.

Mr. Dononuve. We will now hear from our able and distinguished
colleague from California, Mr. Wiggins.

TESTIMONY OF HON. CHARLES E. WIGGINS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Wicarns. Mr. Chairman and my fellow colleagues from Cali-
fornia, we have you outnumbered today, Mr. Chairman.

I appreciate the opportunity to appear here and to share with the
subcommittee some observations which I have with respect to the
pending legislation, ILR. 10439,

I do not intend, Mr. Chairman, to speak to all of the sections of the
bill. Rather, T wish to confine my observations to section 7 of the bill.
Believing as I do that that section impacts the implementation of
fourth amendment guarantees, and I wish to address my comments
primarily to that impact.

As this subcommittee well knows, of course, the fourth amendment
to the U.S. Constitution protects our ecitizens against unreasonable
search and seizures. That amendment is not self-executing, Mr. Chair-
man. Accordingly, a great many years ago, the U.S. Supreme Court
declared a rule of evidence that evidence which was the product of an
illegal search and seizure could not be introduced in a prosecu-
tion against the person whose fourth amendment rights had been
violated. A great deal of the time of the U.S. Supreme Court and all
Federal courts, and in recent years State courts as well, have been de-
voted to defining the precise perameters of an illegal search and
soizure. We all know the case books are full of cases that raise fourth
amendment problems.

The exclusionary rule simply stated is that such evidence which is
the product or the fruit of an illegal search and seizure may not be in-




troduced. T wish to emphasize that such a rule is not mandated by the
Constitution. It is a rule of evidence only, and is subject to being al-
tered if that be the will of the legislative body, and presumptively al-
tered by the court itself if it wishes to review its early decisions, as I
recall, in Weeks against the United States and all subsequent cases
which followed.

There has been a great deal of dissatisfaction in this country, Mr.
Chairman, about the rigid and mechanical application of the exclu-
sionary rule. It often frustrates prosecutions, successful prosecutions
acainst defendants when there is truly no question of the guilt of that
defendant. Notorions eases reach the public’s attention and it does no
service to the Judiciary to be subject to criticism for turning loose
upon society a person when the evidence of his guilt is overwhelming,
but that evidence cannot be produced in court by reason of the me-
chanical application of the exclusionary rule.

Dissatisfaction with the exclusiory rule has been noted in very high-
places. Just recently the Chief Justice of the U.S. Supreme Court, in
the Bivens case, indicated that it is time for the courts and the Con-
oress to consider whether there may be alternative ways of insuring
fonrth amendment rights. In this connection, the rationale of the ex-
clusionary rule is that it is prophylactic in nature, that its purpose is
deter lawless conduct on the part of police officers, and in that it does
not necessarily bear upon the guilt or innocence of the individual at
trial. Tt is prospective in its application to deter'future police conduct
by prohibiting the introduection of evidence of the instant case at trial.

Now, there are, of course, many ways in which lawlessness on the
part of police officers might be deterred. The Chief Justice in Bivens
suggested that one such way would be to create a canse of action against
the sovereign, the United States in the case of Federal prosecutions, as
an alternative to deterring lawlessness on the part of police officers,
alternative that is to the exclusionary rule.

That’s long been the law that an individual may maintain in a
State court an action against any person who commits an assault,
battery, false imprisonment, and other common law torts.

The legislation before ns, of course, Mr. Chairman, creates a cause
of action by waiving existing sovereign immunity against the Federal
Government with respect to such intentional torts in section 7. It
specifically speaks to the problem of assumed fourth amendment
violations.

Now, T am going to make some observations, Mr. Chairman, without
being too certain of my own thinking in this delicate area. One judg-
ment which the ecommittee, and perhaps the entire Congress ought to
make. is whether the exclusionary rule ought to be continued at all.
It is possible for the Congress to modify it. There have been very few
empirical studies made concerning the efficacy of the exclusionary rule
in deterring police conduct. So far as T know, the only such empirical
study was commissioned by. T believe, the Law Enforcement Assist-
ance Administration and published several years ago by, T believe, Mr.
Chairman, a Professor Oakes—I may wish to extend by remarks and
modify them to get the proper author. but T believe it was Professor
Oakes. ITe came to the conclusion, as I recall, that it was diflicult to
justify the exclusionary rule on the basis of his empirical substitute
iz on the basis of deterring police conduct.
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Well, now, this legislation creates a cause of action against the
Federal Government which is one of the alternatives to the exclu-
sionary rule. The committee should be aware that if it creates such a
cause of action, but extracts no concessions with respect to a modifica-
tion to the exclusionary rule, it might be that the Congress is using one
of its strong levers for a modification of exclusionary rule without
extracting anything in exchange.

It also might be, Mr. Chairman, that the courts will seize upon this
new remedy and will use it as a vehicle for a judicial modification of
the exclusionary rule, since now there is an alternative remedy. I am
unable to predict whether the courts will in fact go that way.

But I would suggest to the members of the committee if that is the
strong feeling, as I do, that some modification of the mechanical appli-
cation of the exclusionary rule is in the public interest then it at very
least ought to contain in your report or in the legislative history of
this statute that the committee considers this as a workable alternative
to the exclusionary rule, and inviting, perhaps, the court to seize upon
that to maké such modifications as it may deem appropriate in subse-
(uent cases.

I merely wish to underscore my paramount concern, that we use up
one of our options without getting anything for it. I am aware that
there may be other options available to the exclusionary rule. But the
one most discussed and the one suggested by the Chief Justice of the
United States was the creation of such a remedy as is embodied in
section T.

Now. I may have some and do have some technical objections to
section 7. I made those known in the record as the House was consid-
ering H.R. 8245, Many of those objections are relevant to this com-
mittee’s consideration of the present bill, and, Mr. Chairman, accord-
ingly, I ask unanimous consent that I may include my remarks made
in the record with respect to ILR. 8245 in the record of these delibera-
tions as well.

Mr. Doxorrve. Without objection. it will be so ordered.

[‘The information referred to follows:]

[ From the Congressional Record, Mar. 5, 1974]

Mr. Wiceins. Mr. Speaker, Members of the House, first let me emphasize this
point: This is not a simple jurisdictional squabble between the Committee on
Government Operations and the Committee on the Judiciary. This involves a very
important and delicate governmental issue.

The basic thrust of the bill before us deals with governmental reorganization,
a bill which is needed and which I support : but when that bill went to the Senate
without hearings, an amendment was added. That amendment deals with the
exclusionary rule.

I assure the Members that this is an important subject. That amendment cre-
ates a civil cause of action by amendment to the Federal Tort Claims Aet for in-
tentional torts committed by law enforcement officers. The specific problem en-
visioned by the proponents of the amendment were fourth amendment violations
where a police officer may improperly enter the premises of a suspect.

The purpose of the amendment was to give a civil remedy to the aggrieved per-
son for injury and damages sustained by reason of that entry.

By way of background, for many years in this country, it has been the law,
adopted by the Supreme Court, that evidence obtained as a result of an illegal
search and seizure is not admissible in the frial of a defendant. This judicially
created doetrine is known as the “exclusionary rule.”

Mr. Speaker, the implementation of that rule has raised many problems, proh-
lems which I believe are well known to the Members. There has been a great pub-




27

lie dissatisfiaction with the effect of that rule in specific cases, because clearly on
some occasions it prevents probative evidence, often decisive on the question of
guilt, coming to the attention of the jury.

As recently as 1971 the Supreme Court considered this problem in the case of
Bevins against Six Unnamed Federal Narcoties Agents, and in that opinion the
Chief Justice suggested that perhaps the Congress ought to consider a civil
remedy for persons aggrieved by reason of illegal sea rch and seizure. In response
to that invitation, a bill is now pending before the Committee on the Judiciary.

The effect of the Senate amendment is to effectively oust that cominittee from
its consideration of this measure and to adopt a very profound and far-reaching
measure without committee hearings either in the Senate or in the House. The
issue is too important to be treated summarily,

I do not wish to be understood as being necessarily against the creation of a
civil remedy in the case of fourth amendment violations.

1 think there is a great promise for such a remedy as an alternative to the ex-
clusionary rate, but it ought not to be adopted in haste and it ought not to be
adopied absent consideration by committees having jurisdietion over that delicate
subject. However, such is the situation that confronts the House right now:
Whether to agree to a Senate amendment whiech ereates this new cause of action
without hearings in the Senate or without hearings on the House side,

Mr, Speaker, I want the Members all to know that the Senate proposal which
is before us now raises a whole host of problems, very difficult problems, which
have been researched and briefed in the document which is before me. I am
going to ask unanimous consent to extend my remarks and place that brief in the
Record.

Suffice it to say now, Mr. Speaker, that if this Congress acts in haste and

adopts the Senate amendment, it is going to do possible prejudice to the legiti-

mate rights of innocent persons accused of crimes, and it is going to do possible
prejudice to the rights of the Government in pursuing causes of action in crimi-

nal proceedings.

Just by way of illustration only, the granting of a civil cause of action simul-
taneous with an arrest is to open up all forms of civil discovery proceedings,
which would be totally inconsistent with an ongoing eriminal trial ; and this pro-
cedure may well be used solely for discovery purposes, as distinguished from the
snecessful prosecution of a eivil claim.

I wish the Members to understand this, too : That many of the victims of illegal
searehes and seizures are “pretty bad guys.” The Members should understand that
a door can be illegally kicked down and the police may find on the other side of
that door a person cutting up 50 pounds of heroin. That person may not be tried
and conviceted, by reason of the illegal search, but we are giving him a civil cause
of action for kicking down a door by reason of this legislation. Such a conse-
quence is a fact that Members ought to ponder before they vote in haste,

The proper remedy at this time is to vote “no” on this suspension and to permit
the Committee on the Judiciary to give judicions consideration to this very difli-
cnlt and most delicate question involving the proper implementation of the fourth
amendment of the U.S. Constitution.

Mr. BurLer. Mr. Speaker, will the gentleman yield ?

Mr. Wicerxs. I will be happy to yield to the ranking member of the subcom-
mittee, the gentleman from Virginia (Mr. Butler).

Mr. BurLer. Mr. Speaker, is the gentleman prepared to state with some degree
of certainty what the eflect of the Sgnate amendment is on the Federal Tort
Claims Act, and on the exclusionary rule at this time?

Mr. Wiceins. Well, I am prepared to say this: That the Federal Tort Claims
Act is amended by reason of this legislation to submit the U.8. Govermment to a
civil eause of action hy reason of the international torts specified in the amend-
ment committed by law enforcement officers.

That is o new cause of action and a new right not presently existing under the
Federal Tort Claims Act.

Mr. Burrer. But it is not correct, however, that because of this the eflfect on
the exclusionary rule is not clear? Is that not a fair statement?

AMr. Wicerns. I will answer in this way. Many of us have been concerned for
many yvears about the rigid and mechanical operation of the exclusionary rule.
Omne sugzestion made by such an eminent person as the Chief Justice of the U.S.
Supreme Court has been to create a civil remedy. I think that is worthy of ex-
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ploration. However, under this legislation the remedy is created without the
benefits of that exploration and without modifying this exclusionary rule.

Mr. Burreg. I thank the gentleman.

It is also perfectly clear that we have not had an opportunity either in our
committee or in the Senate to explore the effects of this civil remedy on the ex-
clusionary rule and its extensive ramifications.

I understand that the gentleman has filed with his comments the brief recently
prepared for the subcommittee as to the questions raised with reference to this
matter.

I want to associate myself with the remarks of the distinguished gentleman
from California and state most emphatically that if we are going to undertake
to create a civil remedy of this extent and of this far-reaching effect without ex-
ploring it, then we are going to make a serious mistake, Doing it in the name of
benefiting 900 members of the Border Patrol it seems to me onece more brings the
Congress of the United States into low repute with the people of the United
States,

Mr, Wicsins, I thank the gentleman for his remarks.

I believe the Members ought to realize that this Senate amendment was an
emotional response to the unfortunate Collinsville case in Illinois. The Senators
from Illinois were properly concerned with that incident and responded by creat-
ing on the Senate floor this civil remedy, believing that that was the typical
gitnation, namely a wholly innocent person put upon by Federal officers.

I want to remind you that most of the people who are affected by illegal
searches and seizures are not at all that innocent.

Mr. DoNxonuve. Will the gentleman yield?

Mr. Wicaixs, I yvield to the gentleman.

Mr. Doxouuve. This does not create a new remedy, does it? The innocent victim
still has a eivil remedy against the person who violates his rights. Is that right?

Mr. Wiceins. An individual always has a remedy by reason of the tort com-
mitted on his person or on his property. This bill, however, imposes liability on
the U.S. Government for this intentional misconduct of its agents.

Mr. DoxonvuE. In other words, it shifts the liability from the individual to the
U.8. Government?

Mr. Wicains. Presumably the individual remains responsible for his own torts,
but it extends liability of the Government as well,

Mr. DovoHUE. And it only applies to law enforcement officers. It does not apply
to any other Federal employees that might violate the rights of an individual. Is
that not so?

Mr. Wicaiss. The gentleman is correct, as T understand the bill.

Mr. Speaker, since at least the time of Bivens v. Sie Unknown Named Federal
Narcoties Agents, 408 1.8, 388 (1971), numerous proposals have been studied for
providing an adequate tort remedy for vietims of illegal searches, The key word
is adequate since an illusory remedy might serve to eliminate any means of re-
dress, given the possibility that courts might see such an apparent remedy as a
hasis for modifying or eliminating the exclusionary rule. The problem is one of no
emall complexity and the proposals presented in H.R. 8245, while certainly a step
in the right direction, present problems for law enforcement and for the vietim
of official excesses. A brief discussion of some of these difficulties follows:

I. PRORLEMS PRESENTED TO THE VICTIM

A. The remedy is not exclusive,

While this is a problem for law enforcement it also presents some difficulties
to the vietim of an illegal search or arrest. In a typical situation an aggrieved
party would join both the offending agent or agents and the United Stafes, The
Government may well decide that the ease should be settled but the agent who,
proportionately, has more to lose may choose to contest the suit. Thus a recalei-
trant party may force litigation where the interests of justice and the vietim
would require settlement. In the alternative, the U.8, attorney may be more in-
terested in a criminal proseention against the victim and thus might fight out a
lawsuit of dubious walidity in order to avoid a collateral bar on the eriminal
charges as might be the result of an out of court settlement,

B. Judegment as a bar.

Twenty-eight U.8.C, 2676 states that a jndgment in a Torts Claim Act action
ig a bar to further elaims. Arguably that would mean that the loser of a eivil suit
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could not bring a motion to suppress even where the United States had not been a
party to the judgment in the suit itself. Thus, a situation could arise where the
Government settled out of a case before judgment but the court held against the
victim in his suit against the agent. The United States could then bring criminal
charges against the vietim and he might well be barred from bringing a motion
to suppress because of the judgment against him, even though the Government
had informally admitted wrongdoeing.

(. Alternative to exclusionary rule.

The exclusionary rule has increasingly come under attack. The suggestion of
Chief Justice Burger in Bivens that the rule be replaced with a tort remedy is
one that has made ample support. A court might easily see this proposal as an
glternative to the exclusionary rule and thus eliminate the rule in favor of a tort
remedy that may, in this form, be somewhat illusory. This is especially true
with indigents who have some guarantees in a criminal proceeding that they will
receive both free and adequate counsel. In a civil remedy, left to their own re-
sources and with the limit on attorney’s fees contained in 28 U.S.C. 2678, they
may find themselves with no remedy af all or with the ability to remedy a con-
stitutional violation dependent on one’s wealth.

D. Fifth amendment problem.

Simmons v. United States, 390 U.S. 372 (1968), bars the use of testimony made
in suppression hearings in the underlying eriminal action, thus protecting a vic-
tim's right to protest a constitutional violation while simultancously protecting
his fifth amendment rights. The Torts Claims Act of course contains no such pro-
vision and since the proceeding is civil in nature the Simmons rationale might
not prevail. In any event the intended result should be spelled out clearly so that
the Simmons approach is not abandoned without consideration.

E. Lack of punitive damages.

The actual damages against a victim of an illegal search may well be minimal.
The collateral effects may be enormous, The Collingville situation provides a
classic example of the type of situation where the effects of the illegality go far
beyond the actual damages done. The provision of 28 U.8.C. 2674 barring punitive
damages is inappropriate to a situation such as illegal searches, where a proper
remedy not only compensates the vietim but deters the perpetrator. In fact, since
a court may be highly reluctant to award damages to a victim of an illegal search
where it is shown that he was found with, for instance, 50 pounds of heroin,
lignidated damages may be necessary for a proper remedy.

. No limit on discovery.

Sinee the eivil rules provide much broader discovery than do the eriminal rules,
a prosecutor might use the civil suit as a means of obtaining discovery of the de-
fendant’s case. An adequate remedy would require the use of the criminal rules
for discovery in those cases where the criminal proceeding, if there is one, has not
been terminated.

G. Speedy trial.

A prosecutor might well use the existence of a civil suit to delay the trial of
a defendant to the defendant's disadvantage. The blame for the delay could then
be placed on the defendant and a remedy for the denial of the speedy trinl right
might then be foreclosed.

H. Civil death.

A vietim of an illegal search might choose to bring his action after the eriminal
proceeding for any number of reasons including desire for a speedy trial and
fitth amendment worries, If the proceeding leads to inearceration the prisoner
may then be faced with a civil death statute barring him from bringing civil ac-
tions. Since State law governs under the Tort Claims Act the bar might be used
apainst him in seeking a redress for a valid grievance. An extreme example
wonld be where the trial conrt had found that the search was illegnl and the evi-
dence should be suppressed but a conviction nevertheless resulted. Thus a wrong
conld be found where no remedy was available,

11, PROBLEMS FOR LAW ENFORCEMENT

A. The remedy is not exclusive.

An action against an agent is linble, economically, to be a futile gesture, Weigh-
ing this against the very real possibility of overly excessive eaution caused by the
possibility of beéing sued mitigates against a nonexclusive remedy. If actions are
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barred against truckdrivers for their intentional torts (28 U.8.C. 2679 (b)) why
should an agent acting under orders or in good faith be subject to lJawsuits when
the aection against the Government serves the interest of both the vietim and
society ? A bill with a provision insuring disciplinary action proportionate to the
culpability is far more desirable.

B. No limit on discovery.

Again the use of the civil rules may provide a potential defendant with greater
discovery than permitted under the criminal rules, thus ereating a flood of frivo-
lous law suits brought for purposes of gaining discovery rather than damages, For
every motion to suppress existing today there will be one suit for damages upon
the enactment of a bill permitting civil rules to be used.

(. Relation to eriminal proceedings.

An adequate remedy would spell ont the nature of the remedy in relation to
potential eriminal proceedings. Where an illegal search has tfaken place there is
little to stop an unscrupulous prosecutor from trading a commitment not to seek
an indictment for an agreement not to sue. The important question of the order
of proceedings is one that should be resolved. Venue is also important since the
civil suit might well take place in a district different from the eriminal action
and contrary results might then be reached.

D. State law problems.

The Tort Claims Act is tied to torts, not to constitutional violations, and is de-
pendent on State law. Thus a State might have a statue forbidding all wire-
tapping or a ease holding all wiretapping to be a tort. Would a Federal officer op-
erating with a valid eourt-ordered wiretap be liable for civil damages if such acts
were a tort in the State? The Supremacy Clause might not apply where the Fed-
eral statute has stated that State rule governs. If a State’s rules as to night time
warrants were stricter than eonstitutional standards wonld an officer, acting
within the Constitution, be liable for civil damages? Added to this is the inherent
problem of making important aspects of Federal eriminal procedure dependent
upon the State in which a Federal officer is acting and not upon nationally ap-
plieable constitutional principles.

The proposed remedy is a signifiecant move in the right direction and the prob-
lems brought to the fore by the incidents at Collinsville certainly suggest a need
for rapid congressional action. But the problems, though solvable, are very com-
plex, and well-intended but hasty aetion which later turns out to be inadequate
for the effective lnw enforcement certainly does not service either to the vietim or
to society in the long run.

Mr. Wiceins. Now, T will in a moment be pleased to answer questions
about my fourth amendment concerns, but T want to raise another
topie as well.

Tt is encumbent upon our committee, Mr. Chairman. to be constantly
aware upon the impact of our actions upon the administration of
justice within the Federal system. We all know of the manv statistics
indieating that courts at the trial level are overburdened with the
creation of new causes of action, that that flood of cases at the district
court level is also inundating our cireuit courts of appeal and in turn
creating great pressures upon the U.S. Supreme Court. We have to be
mindful of those statistics as we create new Federal causes of action.

Insofar as this legislation may create a cause of action which must
be filed in the Federal court relating to relatively trivial elaims, such
as for assault and battery or for the breaking down of a door unlaw-
fully by a Federal officer or relatively modest claims, T think it is
proper for the committee to question whether those actions ought to
be brought initially in the 1.S. district court.

There are several possibilities. One isthat we might review our exist-
ing law with respect to the jurisdiction of magistrates within the U.S.
district court and consign these claims for trial before magistrates
rather than to burden a U.S. district court with a typical assaunlt and
battery claim where the claim is for $500 or less.
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Mr. Doxonue. Pardon me.

Wouldn’t the sitting judge have a right to refer it to a magistrate?

Mr. Jarre. I believe t.|lle legislation permits it, Mr. Chairman. I only
wish to raise the problem and suggest that the staff look into those
statutes covering the jurisdiction of magistrates so that we do not in
a sense demean the special dignity of a U.S. district court with claims
which would not even be heard originally in many of the trial courts
in a State.

Second, the committee might consider at least the possibility of per-
mitting actions filed under these sections to be pursued in the State
court. Now, if that is to be a viable option we should look at our re-
moval statutes very carefully to see that the right to remove in an ap-

propriate case still is vested with the U.S. attorney. T am not prepa red
to submit the U.S. Government to an unlimited judgment in a State
court. But, on the other hand, T am somewhat reluctant to say that that
fear justifies the trial of a $500 claim in the U.S. district court.

One of the options available for this committee, which T urge your
study of, is the possibility at least of permitting some of these claims
to be commenced in State courts so long as there is an adequate removal
statute exercisable on the option of the U.S. attorney when the likely
exposure of the United States is great. If that is a viable option it
would do a great deal to relieve this growing and serious burden upon
the 10.S. district courts around the country, which, as T have indi-
cated, is seriously impacting the courts of appeal and the U.S. Su-
preme Court. It is the proliferation of cases at the U.S. district court
which is forcing a consideration now of a second level appellate court
in this country, a national court of appeals, so-called, which many find
objectionable as some fundamental change in our appellate system.
But let me say, Mr. Chairman, that such a change may well be neces-
sary unless we do something about feeding these new cases into the
district conrt.

Mr. Danterson. Would the gentleman yield ?

Mr. Wicarns. Yes, I have completed my statement, and I will be
pleased to answer questions.

Mr. DanteLsoN. Appropos to conceivably trying these cases in a
State court, article 3 of the Constitution, section 2, about halfway
through the section. the first paragraph, says the judicial power of
the United States shall extend to all—here we are—controversies to
which the United States shall be a party. This bill contemplates that
the United States shall be a party to this action, be a party defendant.
T just wonder, constitutionally, whether we could, without a constitu-
tional amendment. whether we could confer the jurisdiction on a State
court in the first place, and second, whether we could confer it upon a
magistrate. The reason we selected the name “magistrate” is to dif-
ferentiate between—to make them nonjudges. If they are judges they
serve during good behavior, it is a constitutional lifetime appoint-
ment and so forth. T think we are boxed in by the Constitution. The
Founding Fathers didn’t contemplate we were going to have these
law suits involving in today’ values $500 at least.

Mr. Wicerns. The second part of your question is much more easily
answered than the first part.

The Judiciary Committee debated at some length whether a magis-
trate would discharge article 3 functions. The legislation is drafted in
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my opinion as to obviate the second constitutional areument made by
You. The magistrates are in a sense functionaries of the distriet court.

Mr. DaxtersoN. Referees,

Mr. Wicarns, That is right. T know the gentleman is familiar with
referees in bankruptey practice. That is an arm of the court and they
discharge many judicial functions. But there is a right of review with
the T.S. district court and the allover supervision is with the U.S.
district court and that is generally believed to obviate the constitu-
tional questions. ¢

T wouldn’t wish to suggest that it is totally at ease, because our po-
sition is relatively new, and so far as T know has not been tested on
constitutional grounds, Pending that T think we can assume it is
constitutional.

With respect to the first question. which is much more diffienlt, T
have not researched the question and T am not prepared to say whether
article 3 vests exclusive power in the—exclusive judicial power in the
United States. It clearly vests power, but. what T am unable to answer
without further research is whether that power can be delegated,
whether it can be waived in certain instances or whether it is plenary
and exclusive and must be exercised in all cases. The answer to that
question, of course, isn’t the answer to your question, and T confess my
inability to——

Mr. Danterson. T have great reservations here. Section 1 says the
judicial power of the United Stafes shall be vested in one Supreme
Court and such inferior courts as the Congress may from time fo time
ordain or establish. The judicial power we have just described
shall—

Mr. Wicarns, Of course, to recognize the judicial power of the
I'nited States is not to mandate that power be exercised in all eases,
not necessarily at least. T am not positive what the case law is with re-
spect to whether that power must be exercised in all cases.

Mr, Daxrerson. I think if we do ereate a cause of action we have got
a problem with respeet to the judicial power of the United States.

Mr. Wigarns. Tt is an understanding question and one which bears
directly upon my situation and I will be glad to submit something on
it.

Mr, Doxvorve. Don’t von think many of these eases involvine very
little money damages will be handled administratively, as under the
Tort Claims Act? You have under the Tort Claims Aet—as a matter
of fact, it is required that you first submit vour claim to the depart-
ment involved, and thev. as a result of their investication. will deter-
mine whether or not there is liability or not. They have the right to
adinst and settle cases withont them ever going into courts.

Mr. Wicarxs. Indeed they do, Mr. Chairman. and I would hope so.
T think we run the risk. however. of an increased litigation load in the
17.8, distriet court. The witness who preceded me acknowledeed that,
and T think it is inevitable. My question to the subcommittee is simply
whether that risk is necessary to take. I. of course, would submit that
to vou. T merely wish to raise the question.

AMr. Doxonoe. It might be appropriate at this time to ask the rep-
resentative of the Department what percentage of the claims that are
filed under the present Tort Claims Act are settled administratively.
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Mr. Laveauin. Mr. Chairman, the only reliable and comprehensive
data I have knowledge of pertains to a survey conducted by the ad-
ministrative conference on this administrative claims procedure for
the fiscal year 1968. Astoundingly, there were approximately 22,000
claims filed with the various Government agencies, and this includes
the fender benders, the five-and-dime cases, as well as the serious ones,
and the precise percentage, as I recall it, was something like 84 per-
cent of those 22,000 were disposed of at the administrative level.

As T say, that is somewhat out of date but that was the first full
fiscal year where the 1966 amendments had been in effect.

I do know from my own personal experience in handling the small
claims for the Department of Justice and in the payment vouchers
that I see from all the Government agencies that go through the Gen-
eral Accounting Office—I get copies of them—I think a vast prepond-
erance of the small claims are disposed of at the administrative level,
and even the more substantial ones, I think the experience has been
sufficiently favorable that merits of this administrative claim proce-
dure have been justified, that is to say that our caseload has not been
on the increase, that is, it is at a new all-time high, the cases that are in
litication.

But T hate to contemplate what it would be were it not for the claims
disposed of at the administrative stage.

Mr. Wiceins. Accepting the gentleman’s statisties, and T have no
reason to doubt them at all. of the some 22,000 cases 84 percent settled
administratively would still leave 3.000 or 4,000 cases which are liti-
gated, Now, that doesn’t mean that this statute will deal with 3,000 or
4,000 cases, but if the same statistics pertain it is clear that it is going
to have some considerable impact upon the distriet courts around the
country, and it is an impact that they are ill equipped to bear, given
the existine load upon them.

Mr. Doxonue. Well, thank you very much.

Mr. Wigerns. Thank you, Mr. Chairman, for permitting me to
comment.

Mr. Doxonrve. We will now hear from J. Clay Smith, Chairman of
the Tort Law Committee of the Federal Bar Association,

TESTIMONY OF J. CLAY SMITH, JR.,, CHAIRMAN, TORT LAW
COMMITTEE, FEDERAL BAR ASSOCIATION

Mr. Syrrir. Mr. Chairman and members of the subcommittee, T am
pleased to have this opportunity to comment on FL.R. 10439, a bill
which would amend title 28 of the United States Code to broaden the
liability of the United States in suits based upon negligent acts or
omissions, including such acts or omissions sounding in tort for money
damages which may arise under the Constitution or statute of the
United States. T am Chairman of the Tort Law Committee of the
Federal Bar Association with a membership of nearly 400 attorneys
practicing in both the public and private sectors in the United States.
The membership of the Tort Law Committee of the Federal Bar As-
sociation is comprised of nearly 400 attorneys, practicing in both pub-
lic and private sectors in the United States and abroad. The Federal
Bar Association, of course, is comprised of nearly 15.000 attorneys
practicing law here in the United States and also abroad.
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On November 2, 1973, T provided each member of the Tort Law
‘Committee with a copy of FL.R. 10439, a copy of the comments on the
substance of the provisions of S. 2558 made by Senator Roman Hruska
and the Attorney General printed in the Congressional Record on
‘October 10, 1973, at S. 18931, along with a further breakdown of H.R.
10439 that T prepared for the membership. The members of the Tort
Law Committee were requested to comment on the proposed legisla-
tion. In response to my letter, several members of the committee ex-
pressed their views in writing. A select copy of the reviews that T re-
ceived on this bill is attached to the statement that you have before you.
They also called me by phone or dropped in my office to register their
opinions on HL.R. 10439, In all candor, I was surprised at the high level
of interest in this legislation. On a comparative basis, the interest of
the private practitioner exceeded that of lawyers in the Federal service.

As a result of this committee activity, T am able to report that an
overwhelming majority of the attorneys who wrote, called or dropped
in to register their position on H.R. 10439 and S. 2558, which I believe
is essentially the same as this bill, generally approved this legislation.
However. there were some who voiced strong opposition to section 4
of the bill which immunizes a Federal employee from personal lia-
bility for tortious conduet even though committed while acting within
the scope of his employment. For example, one member of the com-
mittee wrote and stated :

Why should the vast number of Federal employees in this country not be per-
gonally answerable for the consequences of their conduct, as are the rest of ns?

T strongly oppose the proposed amendments to the extent that they immunize
all Federal employees from personal liability for torts committed in the scope
of their employment.

His letter is attached hereto. T must say it was Mr. Gray who is from
the State of Mississippi.

This letter reflects the opinion of several of the persons who called
me in connection with the legislation. However, as I indicated before,
the majority of the people generally supported section 4 which would
immmnnize Federal employees.

In addition, some members were of the opinion that the entire in-
tentional tort section should be deleted thereby permitting the sov-
ereien to be sued for virtually any intentional tort committed by a
Federal employee acting within the scope of his employment.

Other members desire that the Judiciary Committee consider rais-
ine the enrrent statutory level allowed for attorneys’ fees under the
Federal Tort Claims Act: 28 T.S.C. section 2678. Presently, as you
may know the maximum fee anthorized by the act is 25 percent “of
any judement” or settlement of a case in litigation. and 20 percent of
any settlement obtained while the claim is pending in the administra-
tive ageney. The members believe that a 5-percent increase is warranted
in the indement and administrative categories. Even a 5-percent in-
crease is far below the standard fee for services for similar tort claim
representation across the country which range between one-third to
one-half of anv indgment or settlement. Some attorneys believe that
the low fee schedule under the Tort Claims Laws is designed to dis-
courage lawyers from representing persons having claims under the
act.




In this connection, I should like to call to this committee’s attention
the fact that the Tort Claims Act is silent on the matter of attorneys’
fees in instances where no judgment for the claimant is obtained or
where there is an adverse determination regarding the administrative
claims and no subsequent judgment is o tained on behalf of the plain-
tiff. Also, it is unclear whether appellate work permits the attorney to
charge a fee in excess of that presently authorized by law when he is
victorious in cases where the Government appeals from a decision in
favor of the claimant, or the claimant’s attorney appeals from a deci-
sion in favor of the ( 10\(’]1]]11(‘1" Since violation of the Tort Claims
Act fee provision carries a possible eriminal penalty, some clarifica-
along the lines just mentioned would seem highly appropriate.

Section 3 of H.R. 10439 caused the greatest concern among the mem-
bers of the Tort Law Committee because the members believe that as
drafted section 3 of the bill restriets the damages recoverable under
the Tort Claims Aect for claims arising in tort for money damages aris-
ing under the Constitution or statute of the United States. Hence, the
rest of my presentation will be directed to the soundness of section 3
of TL.R. 10439.

First of all, let’s look at the United States as-a defendant. T might
add many of the comments T make here today are very sensitive to me
in some respects, nntl that is because during my 4-year tenure as a
(‘d[)f:lln in the U.S. Army I administered several thousand claims for
the States of Mar \lund Virginia, and the District of Columbia, and
so therefore I speak with some—and that hasn’t been too long ago—
2 years ago when I got out of the military, so T speak with some prac-
tical mechanical knowledge of the problems that private practitioners
have with this pa rticular statute, for I negotiated several elaims for
the 11.S. Government, even claims which were beyond my jurisdiction
with authorization.

Now, the statutory scheme of the proposed amendments to title 28
contained in FL.R. 10439 appropriately starts by annexing language to
98 T7.S8.C.A. section 1346(b). If the Congress should adopt H.R.
10439, 28 U.S.C.A., section 1346(b) would read as follows. I won't
read the entire statute, but summarize it.

It would permit a person to file suit for injury or loss of property or
personal injury or death caused by the neglect or wrongful acts or
omission of an employee of the Government while acting in his em-
ployment under the eircumstances where the United States, if a pri-
vate person, would be liable to the elaimant in accordance with the law
of the place where the act or omission oceurred [, or where the claims
sounding in tort for money damages arise under the Constitution or
statutes of the United States, such liability to be determined in accord-
ance with applicable Federal law.]

It is almost, if not universally accepted that a person claiming dam-
ages under the Federal Tort Claims Act must {'raf file an administra-
tive claim with the “appropriate Federal ‘wvnm, * prior to filing suit
in Federal court. This is statutory, 28 U.S.C.,, section 2675. The fhn,g:
of an administrative claim is a sine qua non to the power of a Federal
court to hear and to decide the merits of the plaintiff’s claim against
the United States. Hence, any claim sounding in tort. for money dam-
ages arising under the Constitution or statutes of the United States
would also be required to be first presented to the “appropriate Federal
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agency within 2 years after such claim acernes.” Therefore, what
might have seemed to be an ambiguity in the legislation would seem to
be clarified that the period for bringing any constitutional elaim would
be a period of 2 years, because, of course, the legislation as amended
doesn’t provide a statutory period of limitations in the legislation. So
it would have to be 2 years under the current claims statute.

Section 2 of H.R. 10439 would amend 28 U.S.C. section 2672 to read
as follows:

Mr. Chairman has alluded to some of the language when he was ad-
dressing questions to Congressman Wiggins. But that provision states:

The head of each Federal agency or his designee, in accordance with regula-
tions prescribed by the Attorney General, may consider, ascertain, adjust, de-
termine, compromise, and settle any claim for money damages against the United
States for injury or loss of property or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the agency while acting
within the scope of his office or employment under circumstances where the
United States, if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred,”

and the amending language wonld state :

. or where the claims sounding in fort for money damages arise under the
Constitution or statutes of the United States, such liability to be determined in
accordance with applicable Federal law.

The other sections would remain the same.

As we understand the amendment to 28 U.S.C.A. section 2672, the
head of each Federal agency or his designee, in accordance with regu-
lations prescribed by the Attorney General may negotiate and settle
claims against the United States for tortious conduct which results in
(1) money damages, (2) loss of property, (3) personal injury, or (4)
death, when caused by an act or omission of any employee of a Federal
agency while acting within the scope of his authority. In addition, the
Federal agency would now negotiate and settle claims sounding in tort
for money damages arising under the Constitution or statutes of the
United States; however, liability for such claims would be governed
solely by Federal law rather than State law.

Now, the liability of the United States, and this is the prelude get-
ting in opposition because of several questions raised by Members of
the Congress, we feel is a very sensitive point.

As presently enacted, the liability of the United States under the
Federal Tort Claims Act is stated in 28 U.S.C.A., section 2674. That
provision states, as it states now:

The United States shall be liable, respecting the provisions of this title relating
to tort claims, in the game manner and to the same extent as a private individnal
under like elrcumstances, but shall not be liable for interest prior to judgment or
for punitive damages.

If, however, in any case wherein death was caused, the law of the place where
the act or omission complained of occurred provides, or has been construed fo
provide, for damages only punitive in nature, the United States shall be liable
for actual or compensatory damages, measured, by the pecuniary injuries result-
ing from such death to the persons respectively, for whose benefit the action was
brought, in lien thereof.

As amended, the first paragraph of 28 U.S.C.A. section 2674 would
be changed by section 3 of H.R. 10439 to read as follows:

The United States shall be liable in accordance with the provisions of section
1346(b) of this title, but shall not be liable for interest prior to judgment or for




punitive damages: Provided, that for claims arising under the Constitution or
statutes of the United States, recovery shall be restricted to actual damages and,
where appropriate, reasonible compensation for general damages not to exceed
$5,000,

This is the provision which gave several people of the Tort Law
Committee problems.

By its language, seetion 3 of H.R. 10439 places a statutory ceiling, as
interpreted by the members of our committee, on the amount that a per-
son injured in his business, property, or who receives personal injuries,
may recover in instances in which the content of the elaim (1) sounds
in tort, (2) demands money damages, and (3) arises under the Consti-
tution, or (4) statutes of the United States. Tort claims arising under
the Constitution and statutes would be governed solely by applicable
Federal law.

The significance of the limited damages recoverable under a elaim—
and it eame home to me when Congressman Wiggins was talking—can-
not be fully appreciated without reference to section 7 of this bill. Sec-
tion 7 would amend 28 1U.S.C.A., section 2680(h) of the Tort Claims
Act which now reads:

The provisions of this chapater and section 1346(b) of this title shall not apply
o—
{ (h) Any claim arising out of assault, battery, false imprisonment, false ar-
rest, malicious prosecution, abuse of process, libel, slander, misrepresentation,
deceit, or interference with contract rights,

From the testimony that has been given here today we now know
that Publie Law 93-253, which was passed on March 16, 1974, we know
this exelusionary provision does not apply to law enforcement officers.
They today may be sued for intentional torts——

Mr. Daxmrsox. May T ask the gentleman a question at this point?

You are referring to the law which was effective March 167

Mr. Sarrrr. That s right.,

Mr. Daniersoxn. A period of 11 days, I believe.

[s the gentleman aware of the fact that that particular proviso was,
shall I say, a sport so far as our Federal legislation was concerned.
There was a good deal of debate in the House as to whether it should
be allowed to pass at all. T perceive at the moment a window in space
through which you can shoot for more damages than the $5,000. It
was not the intent of this committee to have provided it at that time.
You are aware of that fact, are you not?

Mr. Syrrin T am aware of the fact that that is one piece of legisla-
tion that T expeect to only as a footnote to the legislation which I am
testifying on. So, therefore, because it amends the Tort Claims Act
11 days ago——

Mr. Daxrerson. And may be amended again.

Mr. Sarra. Maybe.

Mr. Daxrerson. What I wanted the gentleman to be fully aware of,
that policy was not the considered and deliberate opinion of this com-
mittee, either the subcommittee or whole committee, nor generally the
intention of Congress, but because of parliamentary. maneuvering it
happened to go through and T don’t think it is something to which you
should become addicted.

Mr. Sarrrir. Oh, no. We are not addicted to it, as a matter of fact.

Mr. DanmrsoN. Resist the tendency, please.

33-820—74—8
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Mr. Sarrra., Okay.

Mr. Doxonuve. 1 hate to interrupt you at this juncture. I note there
is & rolleall going on at the present time on the floor, and it is ineum-
bent upon the members of this committee to go over and respond to
that eall,

Would it be convenient for you to come back at some later date——

Mr. Sarrrn. This grieves me muchly.

Mr. Doxorroe. What ?

Mr. Sarrrin. It grieves me to refurn, becanse it would seem to the con-
tinnity—I would be happy to come back, but we oppose section 3 of
this legislation,

Mr. Doxorrve. Then you may be in opposition to other portions of
it, and we want the benefit of vour views. But at the same time we have
other responsibilities that we must adhere to.

So you will be notified at some later date to come before us and give
us the benefit of your views.

Mr. Syrern. The Bar Association would appreciate it, because the
interests of our constituents are such that

Mr. Doxonve. We want to accommodate you and the Bar Associa-
tion and anyone else.

[ The prepared statement of Mr. Smith follows:]

STATEMENT oF J. Cray SamaTH, Jr, CHAIRMAN, Tort LAw COMMITTEE OF THE
FEDERAL BAR ABSOCIATION *

I am pleased to have this opportunity to comment on H.R. 10439, a bill which
wonld amend title 28 of the United States Code to broaden the liability of the
United States in suits based upon negligent acts or omis=ions, inelnding such aect=
or omissions sounding in tort for money damages which may arise nnder the Con-
stitution or statute of the United States. T am chairman of the Tort Law Commit-
tee of the Federal Bar Association with a membership of nearly 400 aftorneys
practicing in both the public and private sectors in the United States,

I.

On November 21, 1973, I provided each member of the Tort Law Committee with
a copy of H.R. 10439, a copy of the comments on the substance of the provisions
of 8. 24058 made by Senator Roman Hruska and the Attorney General printed in
the “Congressional Record” on October 10, 1073, at 8. 18031, along with a farther
breakdown of H.IRR. 10439 that T prepared. The members of the Tort Law Com-
mittee were requested to comment on the proposed legislation, In response fo my
letter, several members of the committee expressed their views in writing,® ealled
me by telephone, or dropped by my office to register their opinion on the provi-
gions of H.R. 10439. In all candor, T was surprised at the high level of interest in
this legislation. On a comparative bagis, the interest of the private practitioner
exceeded that of lawyers in the Federal service.

As a result of this committee activity, I am able fo report that an overwhelm-
ing majority of the attorneys who wrote, ealled or dropped into register their
position on H.R, 10439 and S. 2558 generally approve of this legislation. However,
there were some who voiced strong opposition to section 4 of the bill which immu-
nizes n Federal employee from personal liability for tortious conduct even
though eommitted while acting in the scope of his employment. For example,
one member of the eommittee wrote:

Why should the vast number of Federal employees in this country not be
personally answerable for the consequences of their conduct, as are the rest

of ns?

1 Federnl Bar Associntion ls composed of some 15,000 attorneys throughont the
United States and overseas In 101 chapters and is com d of attornevs currently or for-
merly in Federal seorvice or otherwise having a substantial Interest in the practlee of
Federal Inw.

2 See nppendix for copy of the letter dated Nov, 21, 1973, and for coples of a representa-
tive selection of responding views.
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I strongly oppose the proposed amendments to the extent that they immu-
nize all Federal employees from personal liability for torts committed in the
scope of their employment.

This letter reflects the opinion of several of the persons who called me in con-
nection with the legislation.

In addition, some members were of the opinion that the entire intentional tort
section should be deleted therely permitting the sovereign to be sued for virtually
any intentional tort committed by a Federal employee acting within the scope of
his employment. Compare 28 U.S.C.A. § 2680(h) with section 7, H.R. 10439.

Other members desire that the Judiciary Committee consider raising the cur-
rent statutory level allowed for attorneys' fees under the Federal Tort Claims
Act, 28 U.S.C.A. § 2678. Presently, the maximum fee anthorizéd by the act is 25
percent “of any judgment” or settlement of a case in litigation, and 20 percent
of any settlement obtained while the claim is pending in the administrative
ageney. The members believe that a 5 pereent increase is warranted in the judg-
ment and administrative eategories. Even a 5 percent increase is far below the
standard fee for services for similar tort elaim representation across the coun-
try which range between one-third to one-half of any judgment or settlement.
Some attorneys belleve that the low fee schedule under the Tort Claims Act is
designed to discourage lawyers from representing persons having claims under
the act.

In this connection, T should like to eall to this committee's attention the fact
that the Tort Claims Act is silent on the matter of attorneys' fees in instances
where no judgment for the claimant is obtained or where there is an adverse
determination regarding the administrative elaims and no subsequent judgment
is obtained on behalf of the plaintiff. Also, it is unclear whether appellate work
permits the attorney to ch o a fee in excess of that presently authorized by
law when he is victorious in cases where the Government appeals from a decision
in favor of the eclaimant, or the elaimant’s attorney appeals from a decision
in favor of the Government. Since violation of the Tort Claims Act fee provision
earries a possible eriminal penalty, some clarifieation along the lines just men-
tioned would seem highly appropriate. See Smith, “How To Perfect A Claim
Under the Federal Tort Claims Act,” 8 A.B.A. Law Nofes 41, 46 (Jan, 1972) ; 28
11.8.C.A. 8 2678 : Elmore v. United States, 404 ¥. 2d 56 (Gth Cir. 1968).°

Seetion 3 of HLR. 10439 cansed the zreatest concern among the members of the
Tort Law Committee beeause the members believe that as drafted section 3 of the
Lill restricts the damages recoverable under the Tort Claims Act for claims
sounding in tort for money damages arising under the Constitution or statute of
the United States. Henee, Part IT of my presentation will be directed to the
soundness of section 3 of H.R. 10439,

11.

A. THE UNITED STATES AS DEFENDANT

The statutory scheme of the proposed amendments to title 28 contained in
I1.R. 10439 appropriately starts by annexing language to 28 U.S.C.A. § 1346(D).

If the Congress shounld adopt H.R. 10439, 28 U.S.C.A. § 1316(D) wonld read as
follows :

(h) Snbject to the provisions of chapter 171 of this title, the distriet
courts, together with the United States Distriet Court of the Virgin Islands,
shall have exclnsive jurisdiction of eivil actions on claims against the United
States. for money damages, aceruing on or after Janunary 1, 1945, for injury
or loss of property, or personal injury or death caused by the negligent or
wrongful act or omission of any employee of the Government while acting
within the scope of his office or employment, under cirenmstances where the
United States, if a private person, would be liable to the claimant in accord-
ance with the law of the place where the act or omission ocenrred [, or where
the claims sounding in tort for money damages arise under the Constitution
or statutes of the United States, such liability to be determined in accord-
ance with applicable Federal law.] (amending language in brackets)

It is almost. if not, universally accepted that a person claiming damages under
the Federal Tort Claims Aet must first file an administrative elaim with the

aTn reading “Elmore” yon are reminded that the 1966 Amendment to the Tederal Tort
Clalms Act inereased nttorneys' fee for judgments fromn 20 to 25 percent.
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“appropriate Federal agency” prior to filing suit in Federal Court. 28 U.S.C.A.
§ 2675. The filing of an administrative claim is a sine qua non to the power of a
Federal Court to hear and to decide the merits of the plaintiff’s elaim against the
United States. See, e.g., Gunstream v. United States, 307 F.Supp. 366, 369 (C.D.
Jalif. 1968). Hence, any claim sounding in tort for money damages arising under
the Constitution or statutes of the United States would also be required to be
first presented to the “appropriate Federal agency within 2 years after such
claim acerues.” 28 U.8.C.A. § 2401(b).

Section 2 of H.R. 10439 would amend 28 17.8.C.A. § 2072 to read as follows :

The head of each Federal agency or his designee, in accordance with regu-
lations preseribed by the Attorney General, may consider, ascertain, adjust,
determine, compromise, and settle any claim for money damages against the
United States for injury or loss of property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the
agency while acting within the scope of his office or employment under eir-
cumstances where the United States, if a private person, would be liable to
the claimant in accordance with the law of the place where the act or omis-
sion occurred [, or where the claims sounding in tort for money damages
arise under the Constitution or statutes of the United States, such liability
to be determined in accordance with applicable Federal law”]: Provided,
That any award, compromise, or settlement in excess of $25,000 shall be ef-
fected only with the prior written approval of the Attorney General or his
designee.

Subject to the provisions of this title relating to civil actions on tort claims
against the United States, any such award, compromise, settlement, or de-
termination shall be final and conclusive on all officers of the Government,
except when procured by means of fraud.

Any award, compromise, or settlement in an amount of $25,000 or less
made pursnant to this section shall be paid by the head of the Federal
agency concerned out of appropriations available to that ageney. Payment of
any award, compromise or settlement in an amount in excess of $2.500 made
pursuant to this section or made by the Attorney General in any amount pur-
snant to section 2677 of this tifle shall be paid in a manner similar to judg-
ments and compromises are hereby made available for the payment of
awards, compromises, or settlements under this chapter. (amended language
in brackets)

As we understand the amendment to 28 U.S.C.A. § 2672, the head of each Ted-
eral Agency or his designee, in accordance with regulations prescribed by the
Attorney General may negotinte and settle claims against the United States for
fortions condnct which results in (1) money damages, (2) loss of property, (3)
persomal injury, or (4) death, when caused by an act or omission of any employee
of a Federal Agency while acting within the scope of his authority. In addition,
the Federal Agency would now negotinte and settle elaims sounding in tort for
money damages arising under the Constitution or statutes of the United States:
however, liability for such claims would be governed solely by Federal, rather
than State law.*

R. LIABILITY OF UNITED STATES

As presently enacted, the linbility of the United States under the Federal Tort
Claims Aet is stated in 28 U.8.C.A, § 2674. That provision states,

The United States shall be liable, respecting the provisions of this title
relating to tort elaims, in the same manner and to the snme extent as a pri-
vate individual under like cireumstances, but shall not be liable for interest
prior to judgment or for punitive damages.

If, however. in any case wherein death was caused, the law of the place
where the act or omission complained of oceurred provides, or has heen con-
strued to provide, for damages only punitive in nature, the United States
shall be liable for actual or compensatory damages, measured by the pe-
cuniary injuries resulting from such death to the persons respeectively, for
whose benefit the action was brought, in lien thereof.

{ Under present law Federal Inw applies if the Issne s whether an employee 1s a Federal
employee, 28 U.8.C.A, § 2671. State law applies in cases where the question is whether the
emplovee wns acting within the geope of his employment. Williams v. United States, 350
.8, 857 (1055). Reference to the State law is nsually made In determining the elements
of damages under the Tort Clalms Act e.z., collateral source runle. wrongful death statufes,
and pain and suffering, Hopt v, United States, 286 F. 2d 356, 3538 (5th Cir. 1961).
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As amended, the first paragraph of 28 U.8.C.A. § 2674 would be changed by
Section 3 of H.IR. 10439 to read as follows :

The United States shall be liable in accordance with the provisions of sec-
tion 1846G(b) of this title, but shall not be liable for interest prior to judg-
ment or for punitive damages: Provided, That for ¢laims ariging under the
Constitution or statutes of the United States, recovery shall be restricted to
actunl damages and, where appropriate, reasonable compensation for general
damages not to exceed $5,000.

C. OPPOSITION TO SECTION 3

By its language, section 8 of H.R. 10439 places a statutory ceiling on the amount
that a person injured in his business, property, or who receives personal injuries,
may recover in instances in which the content of the claim (1) sounds in tort,
(2) demands money damages, and (3) arises under the Constitution, or (4)
statutes of the United States. Tort elaims arising under the Constitution and

atutes would be governed solely by applicable Federal law.

The significance of the limited damages recoverable under a claim presented
under section 3 of H.R. 10439 cannot be fully appreciated without first reference
to section 7 of this bill, Section 7 would amend 28 U.S.C.A. § 2680(h) of the Tort
Claims Act which now reads: "

The provisions of this chapter and section 1346(b) of this title shall not
apply to—

{(h) Any claim arising out of assault, battery, false imprisonment, false
arrest, malicious prosecution, abuse of process, libel, slander, misrepresenta-
tion, deceit, or interference with contract rights.

As amended, gection T of H.R. 10439 would delete and thereby allow a claim-
ant to present a ¢laim for injury caused by a Federal employee, acting within the
scope of his employment, for claims arising out of assault, battery, false imprison-
ment, false arrest, malicions proseention and abuse of process, Under the pro-
posed legislation, a elaimant’s exelusive remedy for the Iatter intentional torts is
against the United States. Im addition, a Federal employee would be immunized
from suit in a State or Federal Court for tortious condunct eausing personal injury,
loss of property or death while acting within the scope of his employment, See
section 4 of H.R: 10429, amending 28 U.S.C.A. § 2679(h).*

The members of the Tort Law Committee of the Federal Bar Association in
large measure support the provision which would immunize Federal employees
and their estates from personal liability in tort elaims for acts or omissions done
while acting within the scope of their employment. However, a minority of the
members polled are of the opinion that a Federal Employee (other than those
now covered by the Government Drivers Act) ¥ shonld remain personally liable
for their tortious condunet like any other citizen of the United States,

As previously stated, the section of H.R. 10439 which generated the most com-
ment was the langnage in section 3 of the bill which reads: “Provided, That for
claims arising under the Constitution or statutes of the United States, recovery
shall be restricted to actnal damages and, where appropriate. reasonable eom-
pensation for general damages not to exceed $5,000.” The overwhelming majority
of Tort Law Committee members, who ealled, or wrote to me regarding the bill
interpreted or believed that as drafted section 3 restrieted the payment of con-
gitutional tort claims to $5,000. To that extent the members were of the opinion
that there exist no factnal or rational basis to permit a hypothetical “Mr. A"
to recover, for example, $15,000 for a fractured skull as a result of the fortious
condnet of one employee; and on the other hand. limit the recovery of “Mr. B”
to $5.000 for the same injury when a claim sounding in tort may arise under the
Constitution or statutes of the United States. In hoth eases, Messrs. A and B are
both seriously injured by the tortious conduct of a Government employee ; how-
ever, section 8 of the bill places a ceiling on the amount that an agency, the

& Sep Pnblic Law 03-253 (Mar. 16, 1974). The effect of this law iz to deprive the Federal
Covernment the defense of sovereign immunity in cases In which Federal law enforcement
agents, acting within the scope of their employnent. or under the color of Federnl lnw,
commit an: assault, batterv, false imprisonment. false arrest, maliclous prosecntion, or
abuse of process. Apparently, H.R. 10439 would lift this immunity to all other Federal
employees,

8 We assume that a Wederal emplovee wonld remain personally Hable for damages arisin

from Ubel, slander, misrepresentation, and the other intentional torts still excluded by 28
U.8.C.A. § 2680(h).
T28 U.8.C.A. § 2670.
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Attorney General, or a Federal court may award for claims arising under the
Constitution or statutes of the United States.

Apart from the £5,000 limitation placed on constitutional or stautory tort
claims, to what factual category of claims is this section 3 of the bill directed?
Assume that “Mr. B's” home is broken into by Federal law enforcement officers
on an erroneous tip by an informer; “Mr. B"” objects to the intrusion, is as-
saulted, and sustains injuries. Assnme further that “Mr. B” retains a lawyer who
reads section 3 of HLR, 10439 and decides that his client’s injuries are severe and
exceed $5,000, Assume further that “Mr. B's” lawyer files the claim without
alleging that “Mr. B's” claim arises under the Constitution or statutes of the
United States. Can the lawyer argue that his elient's elaim is one solely for dam-
ages resulting from an assault or battery, and thereby avoid the $5,000 statutory
ceiling? Probably not. In such a case the Government will nndoubtedly argune
that the factnal predicate sounds in tort for money damages arising under the
Constitution or statutes of the United States. See United States v. Neustadt, 366
U.S. 696 (1061).

The anthority of the Congress to establish the jurisdiction of Federal Court is
unquestionable, Article 111, U.8. Constitution. However, in the proposed legisla-
tion, one must ask: Aside from the power to establish the jurisdiction of the
courts in the Federal system, is there a rational basis for the statutory eceiling
of 85,000 in section 3 of H.R. 104397

As a starting point, the U.S., Supreme Court's statement in Bell v. Hood, 327
U.S. 678 (1945) may provide some guldanee in your pursuit to answer the gues-
tion just posed. As you reeall, in Bell v. Hood, supra, petitioners brought a suit in
a Federal district court to recover damages in excess of £3,000 from the respond-
ents who were agents of the Federal Burean of Investigation. The petitioners
alleged that they had snffered damages due to the eonduct of the agents imprison-
ing them in violation of their constitutional rights. The Court held that the facts
alleged in the complaint stated a claim for which relief could be granted and
arose under the constitution or laws of the United States. Id. nt 682. The Court,
gpeaking throngh Mr. Justice Black, diseussed, without deeiding, the question
of whether damages were recoverable for the alleged wrongdoing. The Court
stated,

The izsue iz whether courts ecan grant money recovery for damages said
to have been suffered as a result of Federal officers violating the fonrth and
fifth amendments, That question has never been specifically decided . . .
Moreover where federally protected rights have been invaded, it has been the
rule from the heginning that courts will be alert to adjnst their remedies
&0 as to grant the necessary relief. And it is also well gettled that where legal
rights have been Invaded and a Federal statute provides a general right fo
eune for such invasion, Federal courts may use any available remedy to make
good the wrong done, I'd. at 684 (citations omitted) (emphasis added).

Thus, the Conrt in Rell v. Hood, supra, spoke to the permisgsibility of the adjudi-
cation of claims for money damages and the power of the Federal eourts to
adjust the remedy so as to grant the necessary relief “fo make good the wrong
dome.” This Iangnage shonld be the standard by which the measnre of damages
for personal Injuries are determined for claims “sownding in tort for money
damages arising nnder the Constitution or statutes of the United States” under
geetinons 2-3 of H.R. 10439,

What is the rational basis for the proposed statutory restrietion? Does Bivens
v. Biw Unknowen Agents of Federal Burean of Narcotics, 403 .S, 388 (1971) pro-
vide ns with any guidance on this matter? In Bivens v. Si@ Unlknown Federal
Nareotics Agents, supra, petitioner filed suit alleging that respondent agents of
the Federal Bureau of Narcotics, acting under the color of Federal authority,
made a warrantless entry of his apartment, searched the apartment, and arrested
him on nareotics charges—all of the acts were alleged to be done without prob-
able cause, The United States Supreme Conrt, speaking throngh Mr. Justice
Brennan, held that the complaint stated a Federal cause of nction under the
fourth amendment to the Constitution for which damages are recoverable upon
proof of injuries resulting therefrom. The Court stated,

In Bell v. Hood. . . ., we reserved the question whether violation of the
[fourth amendment] by a Federal agent acting under color of his authority
gives rise to a cause of action for damages consequent upon his unconstitu-
tional conduet. Today we hold that it does. I'd. at 380,

In this conneetion, the Court never hints that a different standard should apply
to injuries for tortions acts arising under the Constitution which measures the
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damages sustained by a person. On the contrary, the Court quoting Bell v. Hood,
supra, states that when a “Federal statute provides for a general right to
sue . . . Federal courts may use any available remedy to make good the wrong
done.” Id. at 396. The U.S. Supreme Court was well aware of the damage issues
that would have to be resolved in cases of the Bell and Bivens variety. This aware-
ness is reflected in Bivens. The Court stated,

The question is merely whether petitioner, if he ecan demonstrate an injury
consequent upon the .violation by Federal agents of his fourth amendment
rights, is entitled to redress his injury through a particular remedial mecha-
nism normally available in the federal courts . . . we hold that petitioner is
entitled to recover money damages for any injuries he has suffered . . . Id.
at 397 (eitations omitted) (emphasis added).

Hence, in both Bell and Bivens, the court teaches us that there must exist a
causal relationship between the constitutional duty breached and the resulting
injuries, If this is not the standard for the measure of damages in personal in-
jury cases under section 3—this standard should apply to section 3 of the bill.

Hence, I ask again, what is the rational basis for limiting the jurisdictional
amount recoverable for claims sounding in tort for money damages arising under
the Constitution or statutes of the United States under section 3 of H.R. 10439
in instances where a claimant can prove damages in excess of $5,0007

Admittedly, neither the Bell nor Rivens opinions involved a claim arising under
the Federal Tort Claims Act. Indeed, if they had, both cases may well have been
dismissed pursuant to 28 U.S.C.A. § 2680(h), supra. However, the attractiveness
of section T of ILR. 10189, which would, inter alia, allow a claim against the
United States for injuries arising out of false imprisonment or false arrest is
diminished by section 3 of the bill which restriets the damages recoverable to
“actual damages and, where appropriate, reasonable compensation for general
damages not to exceed $5,000.” °

Let's assume that “Mr. B” is accidentally killed by a Federal law enforcement
officer, who mistakenly breaks into “Mr. B's" home in which he believes a nar-
cotics ring resides. Further, assume that “Mr. B” was married and had three
children. Assume further, that “Mr. B” was a 30-year-old auto mechanic with a
33-vear life expectancy, whose annual income was $10,000. Obviously, the value
of the life of “Mr, B" far exceeds $5,000."

No doubt “Mr. B's"” wife and next-of-kin would present a claim in negligence
for wrongful death, The facts in the hypothetical case are such that the claim
may sound in tort for money damages arising out of a violation of the fourth
amendment to the Constitution. Under the provisions of section 2 of H.R. 10439,
the Hability of the United States would be determined in accordance with
“gpplicable Federal law.” Under {he proposed amendments to the Tort Claims
Act, what is the applieable Federal law in such a case—section 3 of H.R. 10439."
Section 8 of H.R. 10439 limiting the recovery for death or personal injury is not
consistent with the broad purpose of the Tort Claims Aect: To compensate the
victims of the Government's negligence and wrongs, “Jayson, Handling Federal
Tort Claims” § 66; Indian Towing Co. v. United States, 350 U.8. 61, G8-6D (1955).
As Jayson explains :

This, the second basic objective of the statute, was intended to be ac-
complished through the Act’'s Waiver of the Government's traditional im-

& Severn]l membors of the committes are of the aplnion that the hill should specifi
explain the difference, if any, between the words “actual damages” and "general dann
What g it meant by “actual” and “general” dox a1 See, o.g., Ringold v. Land, 212 N.C.
360, 193 S.E. 267, 268 (1937) where the conrt stat

“ipetunl damages’ are synonymons with pensatory damages’ and with ‘general
damages.! Damages for mental snffering are ¢ 1l or compensatory . . . and are glven
to Indemnify the plaint!ff for the Injur nifer " {eft yn omitted).

Other courts have stated that these terms are synonyimno M. F. Patterson Dental Supply
Oo. v. Wadley, 401 ¥.24 167, 172 (5th Cir. 1068) : Miami Herald Publishing Co. v. Brown,
66 So.2d 879, 681 (Wla, Sup. Ct. 1953). Is sectlon 3 deslened to eliminate pain and suffering
as an element of damages? Deslgned to place a eelling on the hase upon which pain and
suffering may be measured?

# See “Department of Health, Education, and Welfare Life Tables," vol. Il-sec. 5
(1969) ; Roberts, “What Is a Life Worth Now " “The Dafly (Baltimore) Record,"” vol, 172,
col. 3 at p. 1 (Jan. 11, 1974) : PLI, “Damares In Personal Iniury and Wrongial Death
Cases,” 383 (1965). See also. “Jayson, Handling, Federal Tort Claims™, § 213.

 In a wrongfnl death situation, does this n that no elalm involving wrongful death
s permissible in cases =ounding in tort arlsing under the Constitutlon or statute of the
United States? Is there a general Federal wrongful death statute? If not, wonld other
Federal wrongfnl death-type statutes apply ¥ F.g., Jones Aet, 45 U.8.C. § 51; Death on the
High Seas Act, 48 U.B.C. §§ 761-788, Is there another statute under which “Mr, B's"”
family may seek rellef or other benefits for the wrong done? If so, what are those statutes?
What are those benefits?
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munity from suit for tort and through its provisions for administrative and
Judicial remedies under which the Government's liabilty was to be equated to
that of a private individual, Ihid.

The broad and troubling questions which I have raised coneerning the rational
basis for placing the £5,000 ceiling on constitutional tort claims under section 3
need to be answered." What is the intent of Congress? Indeed, at least one Fed-
eral distriet court has recently invited briefs on the issue of whether a service-
man may sue for damages for constitutionally impermissible conduet resulting in
wrongful death. James v. United States, 358 P.Supp. 1881, 1380-1388 (D.R.I.
1973). However, in James, the court stated, “There is no occasion to decide these
troubling issues. Though given ample time and opportunity to do so, counsel for
plaintiff has chosen not to amend the complaint to allege a constitutional tort of
the Bivens variety.” I'd, at 1387.

Although speculative on my part, it is possible that the 85,000 ceiling is inserted
to protect the government from anticipated frivolous, Constitutional tort elaims.
You may be aware that prior to 1946, a ceiling or the amount that could be recov-
ered on tort claims, administratively or judicially, was a provision common to
most tort elaim bills, It has been documented that :

Generally, the maximum proposed for property damage claims was higher
than for personal injury or death. There were bills which would have limited
property damage claim recovery to $£5,000, to $7.,500, and to £50,000. The
limitation proposed for personal injury or death generally was fixed at
$5,000, or $7,000, or $10,000,

. . . Moreover, there was fear expressed by some that to permit claims in
unlimited amounts would open the doors of the Treasury unduly, that it
would engender fraud, ambulance chasing, and other evils. Jayson, supra
at § 59.04 (citations omitted).

The fears that the floodgates wonld open to abnsive tort elaims has not hap-
pened. In connection with Rivens type claims, the courts have heen swift to dis-
miss frivolous claims, and no doubt will continue to do co. See Jones v. Rales, 58
F.R.D. 453, 461466 (N.D. Ga. 1972). In addition, since there is no right to jury
trial under the Tort Claims Act, it is likely that Federal judges will award
reasonable damages under the facts and eirecumstances presented to them, 28
U.S.C.A. § 2402.

Therefore, T ask again, what is the rational basis for the $5,000 ceiling con-
tained in section 3 of LR, 10439, especially, as stated by the Court in Bivens, an
“agent acting-—albeit unconstitutionally—in the name of the United States
possess a far greater eapacity for harm than an individual trespasser exerciging
no authority other than his own.” Bivens v. Siz Unknown Federal Narcotics
Agenis, 388 1.8. 388, 392 (1971).

In sum, the Tort Law Committee of the Federal Bar Association favors the
propoged amendments fo title 28 of the United States Code, but has reservations
about the purpose, intent and the scope of the limitation of section 3 of H.R.
10439. The Tort Law Committee desires a specific statement in eonnection with
section 3 of the bill. The committee wishes to reserve the right to submit addi-
tional comments on the provisions of this bill.® Thank you.

APPENDIX

Re Request for comments on proposed amendments to Tort Claims Act.
TaE FEDERAL PBAR ASSOCIATION,
Washington, D.C., November 21, 1973.
Dear Correacvr: Enclosed for your consideration, review, comments, and
appropriate reference is a legislative proposal “To amend Title 28 of the United
States Code to provide an exclusive remedy against the United States in suits
based npon acts or omissions of United States employees, and for other purposes.”
The proposed amendments to the Tort Claims Aet are significant because they,

1 Bome members of the committee recognize that the word “actunl” damages mav well
permit attorneys to present clalms In excess of $5.000, but the consensus is that If the
Ianguage In section 3 1= not designed to ereate, by way of Hmltatlon. another menns to
measure damages In constitutional torts where personal Injury results that both the Justice
Department and the Congress shonld express a clear statement to that effect.

= For example, the filing of a tort claim in a State or Federal court shonld not bar a
claim under the Tort Claims Act under Gunstream circumstances. Gunstream v. United
Btates, 307 F. Supp. 366, 360 (C.D. Callf. 1989). Also, what “statutes” of the United States
are covered by the language in section 3 of H.R. 104397
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inter alia, would immunize all federal employees from personal liability in tort
for acts done in the scope of their employment and also immunize them from
claims sounding in tort for relief arising under the Constitution or federal
statutes of the United States.

The enclosed legislation was introduced by Senator Roman Hruska (by re-
quest) in the Senate on October 10, 1978, as S. 2558; and introduced in the
House of Representatives by Congressman Peter W. Rodino (for himself and
Congressman BEdward Hutchinson) on September 20, 1973, as H.R. 10439, Senator
Hruska's introductory statement to 8. 256508 contains a summary of the proposed
amendments to the Tort Claim Act which was printed in the Congressional
Record on October 10, 1973, at 8. 18931 enclosed herein. I urge you to read the
enclosed materials, and to forward any comments that you may have regarding
this legislation to the undersigned by January 10, 1974. The Tort Claim Commit-
tee may be asked to comment on the proposed legislation. Therefore, your comn-
ments, whether favorable or not, are welcomed.

Generally, the proposed amendments would :

(1) Make federal law applicable to actions for money damages on claims
sounding in tort arising under the Constitution or statutes of the United States.

(2) Limit the recovery of damages recovered for claims under (1) to actual
damages ; however, where appropriate, reasonable compensation for general dam-
ages ; however, where appropriate, reasonable compensation for general damages
not to exceed $5,000 may be awarded. [Presumably, this provision places no
ezr:lnnmr_v ce]iling on other types of claims traditionally covered by the Tort

Jlaims Act.

(3) Provide for the immunity of all federal employees (and thelr estates)
from personal liability in tort claims for acts or omissions done in the scope of
their employment by making the Tort Claims Act the exclusive remedy for the
recovery of money damages for torts committed by federal employees.

(4) Make available to the United States, after the removal of a state court
action against a federal employee to a United States Distriet Court, all defenses
it would have had, if the plaint!ff had originally filed the law suit in federnl
court, e.g., a motion to dismiss because the claimant or his attorney failed to
file an administrative claim in the appropriate federal agency within the two
year statute of limitation.

(5) Permit one other possible basis (defense by the Government) for dis-
missal of the suit after removal :

(a) the availability of a remedy through proceedings for compensation
or other benefits from the United States.

(b) In the latter event, suspends the running of any limitation of time
for commencing, or filing an application or claim for benefits during the
pendency of the civil action [presumably from the date the law suit was
filed in a state court until a final disposition is made by a federal court].

(6) Permit a claimant to recover damages for injuries arising out of assaulf,
battery, false imprisonment, false arrest, malicious prosecution; thereby, en-
larging the Government's liability in the intentional tort categories, heretofore
limited.

(7) Section 223 of Title IT of the Public Health Act Is redesignated as Section
294 and authorizes the Secretary of HEW, the Secretary of Defense and the
Administration of Veterans Affairs to hold harmless, or provide liability insur-
ance for any officer or employee of the agency with respect to tort claims arising
from injuries or death caused by officers or employees acting within the scope
of their employment as the result of the negligent performance of medical, surgi-
eal. dental, or related functions while assigned to a foreign country or detailed
to other than a federal agency.

(8) The act would become effective three months following the date of
enactment,

Sincerely,

J. Cray SwmrTH, JR,
Chairman, Tort Claims Committee.

Enclosure,
[H.R. 10439, 93d Cong., 1st sess.]

A BILL To amend title 28 of the United States Code to provide for an exclusive remedy
against the United States In suits based upon acts or omissions of United States em-
ployees, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 1346(b) of title 28, United States
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Code is amended by striking the period at the end of the section and adding the
following : . or where the claims sounding in tort for money damages arise under
the Constitution or statutes of the United States, such liability to be determined
in accordance with applicable Federal law.”

SEc. 2. Section 2672 of title 28, United States Code, is amended by inserting in
the first paragraph the following language after the word “oceurred” and before
the colon: “, or where the claims sounding in tort for money damages arise under
the Constitution or statutes of the United States, such liability to be determined
in accordance with applicable Federal law”.

Sec. 8. Section 2674 of title 28, United States Code, is amended by deleting the
first paragraph and substituting the following:

“The United States shall be liable in accordance with the provisions of section
1346(b) of this title, but shall not be liable for interest prior to judgment or for
punitive damages: Provided, That for claims arising under the Constitution or
statutes of the United States, recovery shall be restricted to actual damages and,
g‘h‘ere appropriate, reasonable compensation for general damages mot to exceed

5,000,
. ]SF,c. 4. Section 2679(b) of title 28, United States Code, is amended to read as
ollows :

“(b) The remedy against the United States provided by section 1346(b) and
2672 of this title for injury or loss of property, or personal injury or death caused
by the negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his employment is exclusive of any other civil
action or proceeding arising out of or relating to the same subject matter against
the employee whose act or omission gave rise to the claim, or against the estate
of such employee.”.

SEc. 5. Section 2679(d) of title 28, United States Code, is amended by inserting
in the first sentence the words “office or” between “scope of his” and “employ-
ment.",

Sec. 8. Section 2679(d) of title 28, United States Code, is amended by deleting
the second sentence and substituting the following: “After removal the United
States shall have available all defenses to which it would have been entifled if
the action had originally been commenced against the United States under the
Federal Tort Claims Act. Should a United States distriet court determine on a
hearing on a motion to remand held before a trial on the merits that the employee
whose act or omission gave rise to the suit was not acting within the scope of his
office or employment, the case shall be remanded to the State court: Provided,
That where such a remedy is precluded because of the availability of a remedy
through proceedings for compensation or other benefits from the United States as
provided by any other law, the case shall be dismissed, but in that event the
running of any limitation of time for commencing, or filing an application or
claim in, such proceedings for compensation of other benefits shall be deemed to
have been suspended during the pendency of the civil action or proceeding under
this section.”,

Seo. 7. Section 2680(h) of title 28, United States Code, is amended to read as
follows: “Any claims arising out of libel, slander, misrepresentation, deceit, or
interference with contract rights.”.

Seo. 8. Section 4116 of title 38, United States Code, is repealed, as of the effec-
tive date of this Act.

Sro. 9. Section 223 of tifle IT of the Public Health Service Act (58 Stat. 682, as
added by section 4 of the Act of December 31, 1970, 84 Stat. 1870 (42 U.8.C. 233)),
is redesignated as section 224 and is amended to read as follows:

“AUTHORITY OF SECRETARY OF DESIGNEE TO HOLD HARMLESS OR PROVIDE LIABILITY
INBURANCE FOR ASSIGNED OR DETAILED EMPLOYEES

“Sec. 224. The Secretary of Health, Education, and Welfare, the Secretary of
Defense, and the Administrator of Veterans' Affairs, or their designees may, to
the extent deemed appropriate, hold harmless or provide liability insnranee for
any officer or employee of their respective departments or agencies for damage
for personal injury, including death or property damage, negligently caused by
an officer or employee while acting within the scope of his office or employment
and as a result of the performance of medical, surgieal, dental, or related fune-
tions, including the conduet of elinieal studies or investigations, if snch employee
is assigned to a foreign country or detailed to other than a Federal ageney or
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institution, or if the circumstances are such as are likely to preclude the remedies
of third persons against the United States described in section 2679(b) of title 28,
for such damage or injury.".

Spe, 10. This Aect shall become effective on the first day of the third month
which begins following the date of its enactment and shall apply to only those
claims aceruing on or after the effective date.

[From the Congressional Record, Oct. 10, 1973]

By Mr. HRUSKA (by request) :

s 2558. A bill to amend title 28 of the United States Code, to provide for an
exclusive remedy against the United States in snits based upon acts or omission
of U.S. employees and for other purposes. Referred to the Committee on the
Judiciary.

Mr. HRUSKA. Mr. President, I am pleased to introduce, on behalf of the ad-
ministration, a bill which would amend title 28 of the United States Code to
broaden the liability of the United States in suits based upon acts or omissions
of its employees ocenrring within the scope of their employment, and to provide
for an exclusive remedy against the United States in suits based upon these acts
or omissions.

When the Federal Tort Claims Act was enacted in 1946, the primary purpose
was to put the Federal Government on a par with private employers in situations
where employees committed torts within the scope of their employment. Accord-
ingly, the Tort Claims Act states that the United States will be liable for the
negligent or wrongful act of its employees “ynder cirenmstances where the
United States, if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission ocenrred.” Despite this lan-
guage, various exceptions to Government liability were written into the Federal
Tort Claims Aet, including those in 28 U.8.C. 2680(h), which presently reads as
follows :

Any claim arising out of assault, battery, false imprisonment, false arrest,
malicions prosecution, abuse of process, libel, slander, misrepresentation, deceit,
or interference with contraet rights.

When the Federal Tort Claims Act was first adopted, it was thought that
claims based upon these torts could be too easily exaggerated and defense against
them by the Government wonld be too diffienlt. Experience with the act, however,
has indicated that many of these exceptions can be abolished without unduly
hampering the operation of the Government or the administration of the Tort
Claims Act, and therehy take a significant step toward achieving the act's pri-
mary purpose of putting Government on a par with private employers who are
liable for the intentional torts of their employees. The bill I am introducing
wonld amend 28 U.8.C. 2680(h) by limiting the number of exceptions to Govern-
ment liability in that section, thereby rendering the United States liable for torts
of assault, battery, false arrest, false imprisonment, malicions prosecution, and
abuse of process committed by its officers and employees within the scope of their
employment.

While enlarging the scope of the area in which the citizen may obtain relief
from the Government, this bill at the same time would enlarge the scope of pro-
tection of Government officials. Under existing law, the liability of the United
States is an alternative to and not in lien of the liability of the employee who
committed the tort. Federal employees partienlarly law enforcement agents, are
being sued in their individual eapacities in greafer numbers for acts performed
within the scope of their employment and are, therefore, exposed to personal
money judgments, These snits are sometimes for vindietive and harassment
purposes. Tt is reasoned that the intimidating threat of suit against the indi-
vidual Federal employee has an effect on his job performance through loss of
initiative and lowering of morale.

Since passage of the Tort Claims Act, Congress has passed three statutes which
protect certain Government employees from suits based upon scope of employ-
ment acts of the employees ;: namely, Government drivers, medical personnel of
the Veterans’ Administration., and Public Health Service personnel. These
statntes provide that the exclusive remedy available to ithe injured ecitizen is
against the Government employer. It appears to be an inconsistency that some
publie servants are immune from suit while others remain personally liable for
wrongful acts or omissions in the scope of their employment. It is believed that
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the general prineiple of immunity of Federal employees is a desirable one and
that further piecemeal legislation should be avolded.

The bill T am introducing would accomplish equality of treatment by broad-
ening the present statutory immunity of Government employees from personal
liability in tort, and from claims sounding in tort for relief arising under the
Constitution or Federal statutes of the United States, to all Federal employees.
In so doing, the bill assures the citizen aggrieved or damaged by the employee
a reasonable avenue of redress and an assurance in meritorious elaims of full
monetary recompense,

While I am not unalterably wed to each and every provision of this bill, T be-
lieve it will serve as an excellent vehicle for the needed reforms of the Federal
Tort Claims Act, Therefore, I urge that it receive prompt hearings, upon proper
referral, as well as full consideration and debate so that we may enact worthy
legislation in this area.

Mr. President, T ask unanimous consent that the bill be printed in the Recorp
following my remarks along with a section-by-section analysis and the Attorney
General’s letter of transmittal.

There being no objection, the bill and material were ordered to be printed in
the Recogrp, as follows:

8. 2558

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled. That Section 1346(b) of Title 28, United
States Code is amended by striking the period at the end of the Section and
adding the following: “. or where the claims sounding in tort for money damages
arise under the Constitution or statutes of the United States, such liability to be
determined in accordance with applicable federal law.”

SEc. 2. Section 2672 of Title 28, United States Code, is amended by inserting in
the first paragraph the following language after the word “oceurred” and before
the colon: ™, or where the claims sounding in tort for money damages arise under
the Constitution or statutes of the United States, such liability to be determined
in accordance with applicable federal law”.

Sec, 3. Section 2674 of title 28, United States Code, is amended by deleting the
first paragraph and substituting the following :

“The United States shall be liable in accordance with the provisions of section
1346(b) of this title, but shall not be liable for interest prior to judgment or for
punitive damages: Provided, That for claims arising under the Constitution or
statutes of the United States, recovery shall be restricted to actual damages and,
;Phg{i;g appropriate, reasonable compensation for general damages not to exceed

o, .
. ]Sr.rt. 4. Section 2679(b) of title 28, United States Code, is amended to read as
ollows :

“(b) The remedy against the United States provided by sections 1346(b) and
2672 of this title for injury or loss of property, or personal injury or death cansed
by the negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his employment is exclusive of any other civil
action or proceeding arising out of or relating to the same subject matter against
the employee whose aet or omission gave rise to the claim, or against the estate
of such employee.”

See. 5. Section 2679(d) of title 28, United States COode, is amended by inserting
in the first sentence the word “office or” between “scope of his" and
“employment.”

Sec. 6. Section 2679(d) of title 28. United States Code, is amended by deleting
the second sentence and substituting the following :

“After removal the United States shall have available all defenses to which it
would have been entitled if the action had originally been commenced against
the Tnited States under the Federal Tort Olaims Aect. Should a United States
district court determine on a hearing on a motion to remand held before a trial
on the merits that the employee whose act or omission gave rise to the suit was
not acting within the scope of his office or employment, the ecase shall be re-
manded to the State conrt: Provided, That where such a remedy is precluded be-
eanse of the availability of a remedy through proceedings for compensation or
other henefits from the United States is provided by any other law, the case shall
be dismissed. but in that event the running of any limitation of time for com-
mencing, or filing an applieation or claim in, such proceedings for compensation
of other benefits shall be deemed to have been suspended during the pendency of
the civil action or proceeding under this section,”
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Rec, T, Seetion 2680(h) of title 28, United States Code, is amended to read as
follows :

“Any claims ariging out of libel, slander, misrepresentation, deceit, or inter-
ference with contract rights.”

Sec. 8. Section 4116 of title 38, United States Code, is repealed, as of the effec-
tive date of this Act.

Seo. 9. Section 223 of title 11 of the Public Health Service Act, 58 Stat. 682, as
added by section 4 of the Act of December 31, 1970, 84 Stat. 1870 (42 U.8.C.
233), is redesignated as section 224 and is amended to read as follows:

“Authority of Secretary of designee to hold harmless or provide liability insur-
ance for assigned or detailed employees.”

“Sec. 224, The Secretary of Health, Education and Welfare, the Secretary of
Defense and the Administrator of Veterans AfTairs, or their designees may, to
the extent deemed appropriate, hold harmless or provide liability insurance for
any officer or employee of their respective departments or agencies for damage
for personal injury, including death or property damage, negligently caused by
an officer or employee while acting within the scope of his office or employment
and as a result of the performance of medical, surgical, dental, or related fune-
tions, including the conduect of clinical studies or investigations, if such employee
is assigned to a foreign country or detailed to other than a Federal agency or
institution, or if the cireumstances are such as are likely to preclude the remedies
of third persons against the United States described in section 2679(b) of Title
28, for such damage or injury.”

Sec. 10, This Aet shall become effective on the first day of the third month
which begins following the date of its enactment and shall apply to only those
claims aceruing on or after the effective date.

SECTION-BY-SECTION ANALYSIS OF THE BILL To PROVIDE FOR AN EXECUTIVE REMEDY
AGAINST THE UNITED STATES IN Surrs Basep Upon Acts ok OMIssioN oF U.S.
EMPLOYEES AND FOR OTHER PURPOSES

Section 1. Section 1 amends Section 1346(b) of Title 28 of the United States
Code to extend the exclusive jurisdiction of the United States District Courts to
include claims arising under the Constitution and statutes of the United States,
Section 1 also provides that the liability of the United States is to be determined
in accordance with applicable Federal law. Because the cause of action arises
under the Constitution or Federal statute, Federal law must necessarily control ;
hence, the reference to Federal law in Section 1 is merely declaratory of the
decisional law in its present state. The ecurrent reference in 28 11.8.C. 1346(b)
to the law of the place where the act or omission occurred will continue to apply
in routine tort situations which arise under State law.

Section 2. Section 2 amends Section 2672 of Title 28 of the United States Code
to provide additionally for the administrative adjustment of claims arising under
the Constitution or statutes of the United States and provides that the liability of
the United States for such claims shall be determined in accordance with appli-
cable Federal law,

Seetion 8. Section 3 amends Section 2674 of Title 28 of the United States Code
&0 as to provide a measure of damages for elaims arising under the Constitution
or statutes of the United States by providing unlimited recovery for actual or
liquidated damages sustained, and by permitting where appropriate, additional
reasonable compensation for general damages but not to exeeed $5,000.

Section 4, Section 4 amends Section 2679(bh) of Title 28 of the States Code to
extend the present exelusiveness of the Tort Claims Aet remedy to include all
government officers and employees. Under existing law, only government motor
vehicle operators, and medieal, and paramedical personnel of the Veterans Ad-
ministration and the Public Health Service are personally immune from suit and
civil liability for acts performed while in the scope of their Federal employment.

Secton 5. Section 5 amends Section 2679(d) of Title 28 of the United States
Code by inserting the words “office or” between “scope of his"” and “employment”
appearing in the first sentence of 2679(d). This amendment is a technical amend-
ment designed to make clear that the secope of the Tort Claims Aect remedy
extends to officers of the Government as well as employees,

Section 6. Section 2679(d) presently reads in relevant part as follows:

“Upon a certification by the Attorney General that the defendant employee

ras acting within the scope of his employment at the time of the incident out of
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which the suit arose, any snch civil action or proceeding commenced in a State
court shall be removed without bond at any time before trial by the Attorney
General to the district court of the United States for the district and division
embracing the place wherein it Is pending and the proceedings deemed a tort
action brought against the United States under the provisions of this title and
all references thereto.”

Section 6 nmends Section 2679(d) so as to include language designed to make
clear that in a suit originally commenced against an officer or employee of the
government for which a remedy exists under the Federal Tort Claims Act, the
United States may assert and establish such defenses to the suit as would have
been available to it had the suit originally been commenced against the United
States. Thus, under existing decisional law federal employees injured as an
incident of their government employment and who are entitled to the benefits
provided by the Federal Employees’ Compensation Act, 5 U.8.C. 8101 et seq., are
restricted to their compensation rights and may not sue the United States under
the Federal Tort Claims Act. Similarly, miliary personnel who sustain injury as
an incident of their military gervice (by Supreme Court decision. Feres v. United
States, 340 U.8. 135 (1950), may not sue the United States under the Tort Claims
Act. Section 6 will agsure preservation of these types of defenses as well as other
statutory defenses peculiar to the Federal Tort Claims Act.

Qection 7. Section 7 amends Section 2680(h) of Title 28 of the United States
Code so as to eliminate the present sovereign immunity of the United States for
elaims arising out of “assault, battery, false imprisonment, false arrest, malicions
prosecution, and abuse of process,” By reason of the 2630(h) exception, a citi-
zen’s uncertain remedy for these types of specified torts has heretofore heen only
against the individual whose conduet gave rise to the claim. The bill modifies the
scope of the present 28 U.B.C. 2680(h) exception, enlarges the waiver of im-
munity, and thus provides a Tort Claims Act remedy for the types of torts most
frequently arising out of activities by federal law enforcement officers.

Section 8. Section 8 is a technical amendment : it repeals Seetion 4116 of Title
88, United States Code which presently extends the exclusiveness of the Tort
Claims Act remedy to claims arising out of activities by medieal and paramedical
personnel of the Veterans’ Administration. With the enactment of this bill, Sec-
tion 4116 of Title 88 is no longer necessary and is appropriately repealed.

Section 9. Section 9 is also a technieal amendment and would effect the pa rtial
repeal of 42 U.8.C. 233 which, like 38 10.8.0. 4116, presently extends the exclusive-
ness of the Tort Claims Act remedy to include claims based upon activities of
Public Health Service medieal and paramedical personnel. Section 9 also provides
for a retention (as a redesignated Section 224 of Title 42 U.8.C.) of langnage
peculiar to the Public Health Service which presently appears in 42 U.S.C.
233 (f).

Section 10, Section 10 assures the prospective application of the provisions of
the bill by providing that the Aect becomes effective of the first day of the third
month following its enactment and applies only to those claims occuring on or
after the effective date.

OFFICE OF THE ATTORNEY GENERAL.
Washington, D.C., September 17, 1973.
Tre ViCcE PRESIDENT,
17.8. Senate,
Washington, D.C.

Desr Me. Vice PresmeNT: Enclosed for your consideration and appropriate
reference is a legislative proposal “To amend Title 28 of the United States Code
to provide for an exclusive remedy against the United States in suits based upon
aots or omissions of United States employers, and for other purposes.”

This proposal is intended to provide for the immunity of Federal employees
from personal liability in tort for acts done in the scope of their employment and
immunity from claims sounding in tort for relief arlsing under the Constitution
or federal statutes of the United States. The Federal Tort Claims Act as passed
in 1946 did not bar sults against Government employees who committed torts.
However, if a civil action is brought against the Government under 28 U.8.C.
1346(b), a judgment In such action constitutes a complete bar to any actlon




against Federal employees for damages for the same act or omission, 28 U.S.C.
2670,

Three statutes were subsequently enacted which barred sult against three
particular classes of Federal employees—Government drivers, medical personnel
of the Veterans Administration, and Public Health Service personnel. The Gov-
ernment Drivers Aet passed in 1961, Public Law 87-258, provides that the remedy
by suit against the United States under 28 U.S.C. 1346(b) shall be the exclusive
remedy when the damage claimed results from the operation of a motor vehicle
by an employee of the Government while acting within the scope of his office or
employment. The procedure by which the Drivers Act is invoked s set forth in
28 U.8.C.(b)-(e¢). The action is usually brought in the State court and is removed
to the Federal court upon certification by the Attorney General that the defend-
ant employer was acting within the scope of his office or employment at the
time of the aceldent. Upon removal, the United States is substituted for the
employee as defendant and the action proceeds in the manner preseribed for any
other tort claim agalnst the United States.

A similar statute was enacted in 1965, Public Law 89-311, 38 U.8.C. 4116, with
respect to medical personnel of the Veterans Administration, and in 1970, Publie
Law 91-623, 42 U.8.0. 233, with respect to Public Health Service personnel. In
sueceeding sessions of Congress, bills have been introduced proposing the protee-
tion of other classes of Federal employees such as FBI agents and the flying
personnel of the Federal Aviation Agency.

It is this Department’s opinion that the general prineiple of immunity of Fed-
eral employees is a desirable one and that plecemeal legislation should be avoided.
Accordingly, this proposed bill would afford equality of treatment by extending
the immunity from personal liability in tort, and from claims sounding in tort for
relief arising under the Constifution or federal statutes of the United States to
all Federal employees.

The proposed bill would amend 28 U.S.C. 1346(b) and 28 U.8.C. 2672 by extend-
ing the applicability of these sections to inelude elalms sounding in tort for
money damages arising under the Constitution of the United States.

The proposed bill would amend 28 U.S.C. 2679(b) by extending its applicability
to all Federal employees acting within the scope of their office or employment.
Further provisions of the proposals are intended to make it clear that the pre-
viously existing tort remedy against Federal employees, as well as any claims
sounding in tort arising under the Constitution or federal statutes of the United
States, is now barred and that the exelusive remedy for compensation in these
matters is pursnant to the procedures of the Federal Tort Claims Act.

The proposed bill would also amend 28 U.S.C. 2680(h) by limiting the number
of exceptions in that Section, thereby rendering the United States liable for torts
of assault, battery, false arrest, false imprisonment, malicious prosecution, and
abuse of process committed by its officers and employees within the scope of their
employment,

The proposed bill would repeal Section 4116 of Title 33, United States Code,
and Section 233(a) (b) (e) (d) (e) of Tifle 42, relating respectively to medical
personnel of the Veterans Administration and the Publle Health Service, as the
proposed bill provides broad coverage for federal employees. Finally, the pro-
posed bill would continue authority by the Secretary of Health, Education and
Welfare and wounld provide authority for the Secretary of Defense and the Ad-
ministrator of Veterans Affairs to hold harmless or provide liability Insurance
for medical personnel assigned to forelgn countries or detailed to other than a
Federal agency or Institution, or where circumstances would likely preclude
r;med]iei';)f third persons against the United States deseribed in Section 2679(b)
of Title 23.

I recommend the introduction and prompt enactment of this proposal.

The Office of Management and Budget has advised that there is no objection
to the submission of this legislation from the standpoint of the Administration’s
program.

Sincerely,

Altorney Gen'eral.




PLUNKETT, CooNEY, RUTT, WATERS,
Stanczyk & PEDERSEN,
Detroit, Mich,, December 26, 1973,
Re proposed amendment to Tort Claims Act
Tae FEDERAL BAR ASSOCIATION,
Washington, D.C.

{ Attention : Mr. J. Clay Smith, Jr., Chairman Tort Claims Committee).

DeAr Mer, SMrra : This is in response to your letter of November 21, 1973, ask-
ing for comments on the proposed amendment to the Federal Tort Claims Aet.

To the extent that the proposed amendment broadens the scope of the Federal
Tort Claims Act to eliminate exclusion of some of the specifie intent torts pre-
viously excluded, I think that the amendment should be supported.

My personal opinion, based upon the statements of Mr. Hruska, is that the
proposed broadening of the Federal Tort Claims Act constitutes a “smoke screen”
to allow a significant reduetion of the benefits available under the Act by limiting
the amount recoverable to $5,000. I do not concur with the statement placed par-
enthetically in your letter that the amendment places no statutory ceiling on
other types of claims, If this ig indeed the intent of the amendment, it should be
gpelled out more specifically. To say that the Act is broadened by including recov-
ery for a list of intentional torts but that the recovery for all torts shall be
limited to $5,000, amounts to a significant reduction in benefits available to the
puhlie.

My guness wonld be that if we eompared the total settlement value of all cases
brought for intentional torts and dismissed under the present statute with the
total amount recovered for negligent injuries under the present statute which
would be limited to $5,000 under the new statute, we wonld find that the govern-
ment will be saving many thousands of dollars by enactment of the amendment.

To =ay that the amendment makes the liticant in Federal Court equal with
the litigant in the State Court, is ridienlous. A seriously injured person in State
Court might be entitled to recover $£500.000 for a permanent disabling Injury.
Under the new amendment, he would be limited to 5,000,

Beecause of the inequity presented by these types of situations, my personal
comment would be that the amendment would be acceptable only if the £5,000
limitation were either totally deleted or applied eclearly to the Act to the in-
tentional torts and then only to those intentional torts which do not have the
propensity of serious bodily harm.

Very truly yours,
PLUuNKETT, CooNEY, RUTT, WATTERS,
STANCZYK & PEDERSEN,
StawpLEY A. PrOKOP,

GrAY, MONTAGUE & JAOKSON,
Hattiesburyg, Miss., December ¥, 1973.
Re Proposed amendments to Tort Claims Act
TnE FEDERAL BAR ASSOCIATION,
Washington, D.C.
(Attention Honorable J. Clay Smith, Jr., Tort Claims Committee).

IENTLEMEN : Why should the vast number of Federal employees In this country
not be personally answerable for the consequences of their conduet, as are the
rest of ng?

I strongly oppoge the proposed amendments to the extent that they immunize
all Federal employees from personal liability for torts committed in the scope
of their employment.

Your truly,
R. A. Grav, IIL

HARrRY S, WENDER,
Washington, D.C., December 14, 1973.

J. Cray Surrn, Esq,
Chairman, Tort Claims Committee, The Federal Bar Association,
Washington, D.C.

Dear Cray: I am grateful to you for sending me H.R. 10439 and S. 2558,
constifuting proposed amendments to the Federal Tort Claims Act. Please be
advised that I endorse all aspects of the proposed legislation except the “No
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Fault” provisions. They are clearly antagonistie to the original prineciples of this
legislation and should be vigorously opposed by the Federal Bar Association.
With kindest personal regards, I am
Cordially yours,
Harey S. WENDER,

Jack H. OLENDER,
Washington, D.C.,, December 11, 1973.
Re: H.R. 10439 and S. 2558
J. CLAY Sumrrm, Jr., Esquire,
Chairman, Tort Claims Committee, The Federal Bar Association,
Washington, D.O.

Dear Mg. SymitH : Harry Wender has sent me a copy of your correspondence
on these bills. I oppose the no-fault feature which denles the right to full com-
pensation.

If 1, as an associate member of the Federal Bar Association, am eligible, I
would be happy to serve on your committee,

Sincerely yours, .
Jack H. OLENDER.

SinpELL, SINDELL, BOURNE, STERN & SPERO,
Cleveland, Ohio, December ¥, 1978.
Re proposed amendments to Tort Claims Act
Mr. J. Cray SMmrTH, Jr.,
Chairman, Tort Claims Committee, Federal Bar Association,
Washington, D.C.

Dear Mr, Symrre : T read with interest your letter of November 21, 1973 and
enclosures, and I would like to make the following brief comments.

1. Section 3 of HR 10439 is, of course, highly objectionable for many reasons.
The words, “actual damage” and “general damage”, are obviously not defined
and do not have a commonly understood meaning. If this is an attempt to vir-
tually exclude damages for pain, suffering and disability, it is obviously com-
pletely unjustified. Your letter states that presumably this Section would not
apply to the ordinary cases arising out of the Tort Claims Aet, but is seems to
me that since the Federal Tort Claims Act is a statute of the United States, it
might very well be argued that this virtually eliminates the claims under the
Federal Tort Claims Act.

2. With reference to the exceptions econtained in Title 28, Section 2680 (H),
changed hy Section 7 of the House Bill, it seems to me that the whole (H) of
Sectiomn 2680 ought to be repealed. If the torts covered by (H) are committed
in the scope of employment by the United States, the United States should be
liable therefore.

I see no objections to the other provisions of this House Resolution 10439,

My attention has been ealled to HR 8245, reported November 29, 1973 which in
its Section 2 also attempts to amend Section 2680 of Title 28 with reference to
(H) of that Section. It apparently seeks to make the United States liable for
assault, battery, ete. committed by investigative or law enforcement officers of
the United States, but it is obvious that HR 10429 has the better provisions sinee
it is not limited to the investigative and law enforcement offices of the United
States.

Sincerely yours,
Curr E. STERN.

KANNER, STEIN & BaARor,
Philadelphia, Pa., December 28, 1978.

THE FEDERAL BAR ASSOCIATION,
Washington, D.C.
(Attention J. Clay Smith, Jr., Esq.).

Dearn Mr. Syarm: You asked me to comment on the proposed amendment to
the Tort Claim Aet.

The amendment to section 3 requires speeinl attention. Under the proposed
amendment, a person who has a leg amputated because of the negligent operation
of a mail truck, could only recover his actual damages which would be the hospi-
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talization, the surgeon’s fee and loss of any wage., He eould not recover for the
permanent inconvenience due to the amputation for the rest of his life.

I do not know who Mr. Hruska is, but if he did not mean to restriet this as it
reads, he should further amend Section 3 by adding: “Said actual damages
shall include, but not be limited to pain and suffering, inconvenience and im-
pairment of the right to enjoy life.” This merits serious consideration on our
part.

Trusting this information may be helpful, I remain

Very truly yours,
DAvID KANNER.

== DovaLp W. MARKHAM,
Taghin 0, oo . n
J. Cray Syrrm, Jr., Bsq., SE L Cors do0RAOE 6 295,
Chairman, Tort Claims Commitice,

Federal Bar Association,

Washington, D.C.

Drar Mr. Syrre: This is in response to vour letter of November 21, 1973, re-
questing comments on 8, 2558 and H.B® 10439. T have reviewed the hills and the
accompanying comments contained in the excerpts from the “Congressional
Record” and have the following comments on the proposed legislation.

The need for amendment to the Federal Tort Claims Act, to immunize federal
employees from personal suits arising as a result of actions taken within the
secope of their employment, has been sadly neglected. While Senator Hruska. in
hiz eomments, speaks of law enforcement agents as the prime beneficiaries of this
legislation, I would like to point out that there is a large group of federal em-
plovees whose exposnre to tort lability is far greater than law enforcement
agents, and the possibility of personal litigation has, in at least one instance in
my pergonal experience, resnited in a near collapse of the individual’s personal,
finaneial and psvehological life. This group of federal employees, air traffic con-
trollers, employed by the Department of Transportation, Federal Aviation Ad-
ministration, is engaged in the profession of shepherding aireraft with ns many
as 350 passengers across our skies. A mistake on the part of any one of the more
than 20.000 econtrollers employed by the federal government can result in the
death of all or many of these passengers. The exposure speaks for itself.

In 1969. an airliner crashed in the Midwest, killing over 80 passengers and
erew. Suit was instituted against the United States and litigation proceeded on
its normal conrse. When settlement prospects seemed to dwindle, and due to the
failure of certain of plaintiffs’ attorneys to file timely suits in accordance with
the Federal Tort Claims Act, several suits were filed in both the state and federal
conrts against the individual air traffic controller, exposing him to millions of
dollars of personal liahility. Obviously, few federal employees, or, for that mat-
ter, any individual with normal means, conld withstand even a partial recovery
on any of the approximately 20 snits that were started against him. While no
judgment was entered against the controller, there ean be no doubt that this
added pressure contrihnted significantly to the nltimate settlement of the pas-
songors’ suits by the United States. While T have specific knowledge of this one
instanee. T am aware that this tactie is hecoming more prevalent in this fype of
litigation. For example, the controllers involved in the crash of the I~1011 in
Florida last vear and in the Junean, Alaska, erash of 1971 were personally sued.
In hoth eases, the personal suits were dismissed on jurisdictional grounds prior

o trial.

: While T am unaware of any recovery entered against an air traffie eontroller,
if such a jndgment were issned, the United States would be powerless to pay
ench a indgment without a private relief bill Likewise. the United States is
unahle fo assnme a law suit filed against one of its employees without F:]!{‘{‘fﬁr'
statutory authority. This, of course, {s contrary to the tort law of the private
sector, where employees may bargain collectively for or the employer may
voluntarily assume a law suit against one of its employees. Such an option is
not available to federal employees. :

I have limited my comments to air traffic eontrollers, but T shonld r_h_mk, for
example, that equal exposnre would be faced by government pilots, m!hmr_\' or
elvilian, and technieal experts whose responsibilities, for instance, might deal
with navieational aids or radar facilities. These federal employees, and others




in many fields of endeavor permeating the government, like the air traffic con-
troller or law enforcement official, are exposed to a unique lability situation
not found in the private sector by the fact of their employment in the govern-
ment, and therefore deserve the protection offered by these two bills.

Two other comments I would make concerning 8. 2558 and H.R. 10439 relate
to sections 8 and 9. Section 3, apparently limiting “general damages"” to 25,000,
would meet with immediate opposition from plaintiffs’ bar if the intent of the
drafter was to place a limit on recoveries. However, it is my feeling that section
3 is in need of redrafting to clarify its intent and, at the very least, define the
term “general damages” to avoid ambiguity. Lastly, section 9 of the bills, the
amendment to the Public Health Service Act, allowing the Secretaries of Health,
Education and Welfare, and Defense, and the Administrator of Veterans Affairs,
to execute hold-harmless agreements or provide liability insurance for its officers,
might well be extended to other agencies of the federal government, since, again
drawing on the Department of Transportation, many of its employees are as-
signed to duty in foreign countries as advisors and technicians, and logically
would need the same protection as the Federal employees engaged in medical
work covered by this section, I do not venture an opinion on whether or not the
Public Health Service Act is the appropriate vehicle for such authority.

Couched in this background, I feel that a responsible position taken by the
Federal Bar Association supporting at least the provisions of S. 2558 and H.R.
10430, immunizing federal employees, would inure to the benefit, not only of
federal employees, and hence to the federal government, but to both the plain-
tiffs’ and defendants’ bars. Under S, 2558 and H.R. 10439, litigation involving
federal employees acting within the scope of their employment will be limited to
suits against the United States, a defendent having sufficient assets to reimburse
any and all plaintiffs’ just and reasonable claims, and at the same time remove
the very real fear that I know exists in the minds of many of those employees
that their employment with the federal government exposes them to an intoler-
able liability by the unique nature of their employment.

Sincerely,
JowaTHAN B. HILL.

KANNER, STEIN & BAROL.
Philadelphia, Pa., December 11, 1973,
Tae FEDERAL BAR ASSOCIATION,
Washington, D.C.
(Attention J. Clay Smith, Jr., Esq.).

Dear Mi. Syrri: You asked me to comment on the proposed amendment to
the Tort Claim Act.

The amendment to section 3 requires special attention. Under the proposed
amendment, a person who has a leg amputated because of the negligent operation
of a mail truck, counld only recover his actual damages which would be the
hospitalization, the surgeon’s fee and loss of any wage. He could not recover for
the permanent inconvenience due to the amputation for the rest of hisg life.

I do not know who Mr, Hruska is, but if he did not mean to restrict this as it
reads, he should further amend Section 3 by adding: “Said actual damages shall
include, but not be limited to pain and suffering, ineconvenience and impairment
of the right to enjoy life.” This merits serious consideration on our part.

Trusting this information may be helpful, I remain

Very truly yours,
Davip EANNER.

DrurscH, KERRIGAN & STILES,
New Orleans, January 22, 1974,

J. Cray Saarn, Jr., Hsq.,
Chairman, Tort Claims Commitiee,
The Federal Bar Association,
Washington, D.C.

Dear Mr. Saore: Somewhat belatedly, because of a period of hospitalization,
I am responding to your letter of November 21st concerning proposed amend-
ments to the Federal Tort Claims Aect.

Although we do praetically no elaimants' work and are strictly on the defense
side of tort litigation, I must say that I am somewhat uneasy about the proposed
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changes. As Lester Jayson knows I spent about four years of my life doing noth-
itl;.{_llut study the ins and outs of every word of the Act as it existed during the
period 1948 through 1952, Fortunately or unfortunately I was caught up in the
throes of the Texas City disaster litigation, which explosion landed me in New
Orleans for the rest of my life.

In the first place, it seems to me that the addition of the language to Section
1346(b), the jurisdietional part of the Tort Claim Aect, brings in almost an in-
consistency. Apparently, if a government vehicle driver disobeys an Army regu-
lation as to the speed at which the government driver should operate, the liability
of the United States would be determined under some vague concept of “federal
law". The whole thrust of the original Tort Claims Act was to have the United
States treated like any other litigant with respect to ordinary torts.

For that reason, I am somewhat concerned about the confusion that is going
to arise when the courts start to interpret the proposed language for 1346(b).

In addition, when you get to Chapter 171 of Title 28, although it is called “Tort
Claims Procedure”, those who were working in the fields like myself nsually con-
sider this the liability section of the Tort Claims Act that's distinguished from
the venue-jurisdiction sections. For that reason, the incorporation of Section
134G (b) within Section 2674 seems incongruous if only from the viewpoint of
purity of style and concept. In addition, again there is I think a complete in-
congruity between liability as a private person and the attempt to make such
liability different if there are torts arising under statutes or the Constitution of
the United States. The latter might be true of all tort claims involving the
United States.

Moreover, the term “actual damages” and the term “general damages”, are
not inconsistent. Actnal damages are general damages in Louisiana because
pain, suffering and that sort of thing are general damages. The term “actual
damages” seems more like the term “special damages”, which we use to refer
to specific things like loss of earnings, medieal expenses and so forth.

As I said at the outset, I have no interest in this matter from the viewpoint
of an attorney for plaintiffs. But, it just seems to me that the changes would
ereate more problems than they would cure.

If I can make the next annual convention of the FBA I'll look forward to
geeing yon.

With kindest regards, I am,

Sincerely yours, L
Rarex L. KaAsSkEeLL, Jr.

Margowirz, KAGEN & GRIFFITH,
York, Pa., December 20, 1973.

Re request for comments on proposed amendments to Tort Claims Act

J. Cray Suyrrm, Jr, Bsquire, g
Chairman, Tort Claims Committee, Federal Bar Association, Washington, D.C.

Dear Mg, Smrrm: I have received your letter of November 21, 1973, together
with enclosures, and I wish to submit the following comments to you relative to

I feel that the proposed amendments
f in the appropriate direction. T be-
an any progress being
ess from their

the proposed amendments. On the whole,
are unwise and generally do not afford relie
lieve that the bill represents a step backward, rather th
made in the enlargement of rights of citizens to seek redn
government.

Amendments to Section 1346(b) of Tifle 28 and Section 20672 of Title 28 negate
the decisional law in those cireunits that hold that, under certain circumstances,
Federal officers and empoyees may be sued under the Civil Rights Aet (42 U.8.C.
1081 et seq.) because these claims sound in tort. I realize that most cireuits do
not permit suit against Federal officials or employees under the Civil Rights Act,
but. nevertheless, there are at least two circuits that do permit such law suits,
and this language would effectively bar relief by those citizens in the circnits
where eunit is permitted. The Civil Rights Act does, in fact, sound in tort, For
example, a suit would lay for malicions prosecution, as well as for violation of
the Civil Rights Aet in certain, appropriate circumstances. The language, in my
opinion, would unnecessarily broaden the scope of administrative review and
intrude the administrative process into those areas where it has heretofore not
been permitted. I do not believe that the language adds anything, but on the
contrary, detracts from exising law and will only insert confusion in an area
where it is not proper.
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Section 3 of the amendatory Act represents a distinet step backwards. It limits
relief for pain and suffering, loss of limb, disfigurement, death, ete., but provides
no inerease in the benefits which are presently available under the Act. The
attempt to limit these particular items of damage does not, in my judgment,
Improve the relief that a person is entitled. It fails to recognize the fact that a
person who loses a leg or an arm or undergoes severe disfigurement becaunse of
the negligence of an employee of the United States is just as muech entitled to
compensation as the person who is injured by a private citizen. It would, in my
judgment, create two distinet classes of citizens, as well as taking away rights
that have heretofore been enjoyed by a person under the Federal Tort Claims
Act.

Insofar as Sections 4 and 5 are concerned, I would have no objection to either
of them, provided that other changes and comments contained in my letter would
be obzerved.

Insofar as the amendment of Section 2680(h) By-Section 7 of the Amendatory
Act is concerned, I believe that the entire Section should be eliminated and that
these matters should be brought within the pervue of the Federal Tort Claims
Act. All of the action that is taken are generally intentional acts, and as such,
would subject the private citizen to liability were he to engage in them. Again, in
an effort to make the government more responsive to the citizen, I believe that
a citizen should have redress against his government for those intentional acts
that are performed while a person is within the scope and course of his employ-
ment. The amendment contemplated by Section T is certainly a step in the right
direction, but in my judgment, does not go far enough.

If the administration is committed to the amendment of the Federal Tort
Claims Act and desires to improve it, T would offer two additional suggestions.

First, 1 wounld delete Seetion 2675(b) in its entirety. I do not believe that a
person should be bound by offers of settlement that he makes or statements of
elaim initially made in an effort to compromise their elaims. Many times, laymen
do not enzage counsel, but, instead, attempt to settle the eclaim themselves. They
have no appreciation of the real value of their claim and if they were unfortunate
enongh to understate it, they would be bonnd by this understatement, even though
a court would conclude that the claim has additional value. I believe that the
real purpose of the section was to encourage the compromise of claims against
the government, without resort to the courts, and as such, that section is really
detrimental to the object which is sought to be obtained.

Second, T would amend Section 2678 to provide for a flat 259 fee, irregardless
of the provision under which the action is brought. When the Federal Tort
Claims Act was originally enacted, the economie circumstances in the country
were completely different than they are today. The cost of living, as well as the
cost of operating an office has increased for the legal profession. Congress should
take cognizance of this fact and provide adequate compensation for the lawyer
who is suceessful in obtaining redress for his client. Generally, a 25% contingent
fee is way below the fee normally charged in the ordinary tort action. For
example, the standard in York County, which is a relatively small and rural
county, is a minimum of 359 if settled before trial, 409 if a verdict is recovered
and 509% if an appeal is taken. Thus, a flat 259 fee is certainly not out of line in
accordance with the standards existing in the profession today. The only justifi-
eation for keeping the contingent fee at an unreasonably low level is to dis-
courage a claimant from seeking counsel, or more importantly, to discourage
counsel from representing a claimant against the United States. There has to be
a recognition by Congress of the fact that the laws of economics do not stop or
stand still Tor the legal profession.

Very truly yours,
Lewis H. MARKOWITZ.

MoeDoxanp & McDoNALD,
Miami, Fla., February 28, 187}.

Re S. 2558 and H.R. 10439 Immunity
FEDERAL BAR ASSOCIATION,
Washington, D.C. .

GenTLEMEN : T have just reviewed Mr. Jonathan Hill's comments in regard to
S, 2558 and H.R. 10439 to Amend the Federal Tort Claims Act to immunize Fed-
eral employees from personal suits arising as a result of their employment.
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My comments, as Mr. Hill's, are directed toward the air traflie control group.
Mr. Hill's arguament for the Amendment appears to be based on the uncontested
fact that an individual controller’s mistake ecan result in hundreds of deaths of
passengers aboard an airliner, Therefore, Mr, Hill argues they should be immu-
nized becanse the Government has a deeper pocket.

Mr. Hill's comments fail to note that if an air traffic controller is responsible
for the deaths of hundreds of persons, he should not be able to thumb his nose at
the widow and children of the decedent, but should be held to account for his act.
If this results in Congress passing a bill to pay for the controller's mistake or
expedites settlement from the Government, this is all to the good.

I, for one, as a pilot take comfort in the fact that the controllers are aware of
their personal, legal liabilities when acting within the scope of their employment.
The Amendment should not be adopted.

Sincerely,
EucenE H. STEELE.

[From the Legal Eagle News, January 1974 (a publication of the Lawyer-Pilots Bar
Association) ]

ACT IMMUNIZES FEDERAL EMPLOYEES

FEDERAL BAR ASSOCIATION,
Washington, D.C.

GENTLEMEN : This is In response to your letter of November 21, 1973, requesting
comments on 8. 2558 and H.R. 10439. T have reviewed the bills and the accom-
panying comments contained in the excerpts from the “Congressional Record”
and have the following comments on the proposed legislation.

The need for amendment to the Federal Tort Claims Act, to immunize federal
employees from personal suits arising as a result of actions taken within the
scope of their employment, has been sadly neglected. While Senator Hruska, in
his comments, speaks of law enforcement agents as the prime beneficiaries of
this legislation, I would like to point out that there is a large group of federal
employees whose exposure to tort liability is far greater than law enforcement
agents, and the possibility of personal litigation has, in at least one instance in
my personal experience, resulted in a near collapse of the individual’s personal,
finaneial and psychologieal life. This group of federal employees, air traffic con-
trollers, employed by the Department of Transportation, Federal Aviation Ad-
ministration, iz engaged in the profession of shepherding alreraft with as many
as 350 passengers across our skies. A mistake on the part of any one of the more
than 20.000 controllers employed by the federal government can result in the
death of all or many of these passengers. The exposure speaks for itself.

In 1969, an airliner erashed in the Midwest, killing over 80 passengers and
erew, Suit was instituted against the United States and litigation proceeded on
its normal course. When settlement prospects seemed to dwindle, and due to the
failure of certain of plantiffs’ attornevs to file timely suits in aecordance with the
Federal Tort Claims Aet, several suits were flled in hoth the state and federal
courts against the individual air traffic eonfroller, exposing him to millions of
dollars of personal lability. Obviously, few federal employees, or, for that matter,
any individual with normal means, conld withstand even a partial recovery nn
any of the approximately 20 =uits that were started against him. While no jnde-
ment was entered against the eontroller, there can be no doubt that this added
pressure confributed significantly to the nltimate settlement of the passengers'
suits by the United States. While I have specifiec knowledge of this one instance,
I am aware that this tactie is becoming more prevalent in this type of litigation.
For example, the controllers involved in the erash of the T-1011 in Florida last
year and in the Junean, Alaska, crash of 1971 were personally sued. In both
cases, the personal smits were dismissed on jurisdictional grounds prior to trial.

While T am unaware of any recovery entered against an air traffie controller,
if snch a judement were Issned, the United States wonld be powerless to pay such
a judgment without a private relief hill. Likewise. the United States is unable to
assume a law suit against one of its employees without specifie statutory author-
ity. This, of course, is contrary to the tort law of the private sector, where
employees may bargain collectively for or the employer may voluntarily assume
a law snit against one of its employees, Such an option is not available to federal
employees.

I have limited my comments to alr traffic controllers, but T should think, for
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example, that equal exposure would be faced by government pilots, military or
civilian, and technical experts’ whose responsibilities, for instance, might deal
with navigational aids or radar facilities, These federal employees, and others in
many fields of endeavor permeating the government, like the air traffic controller
or law enforcement official, are exposed to a unique liability situation not found
in the private sector by the fact of their employment in the government, and
therefore deserve the protection offered by these two bills.

Two other comments I wonld make concerning S. 2558 and H.R. 10439 relate to
sections 8 and 9. Section 8, apparently limiting “general damages” to $5,000,
would meet with immediate opposition from plaintiffs' bar if the intent of the
drafter was to place a limit on recoveries. However, it Is my feeling that section
3 is in need of redrafting to clarify its intent and, at the very least, define the
term “general damages” to avoid ambiguity. Lastly, section 9 of the bills, the
amendment to the Public Health Service Act, allowing the Secretaries of Health,
Edueation and Welfare, and Defense, and the Administrator of Veterans Affairs,
to execute hold-harmless agreements or provide liability insurance for its
officers, might well be extended to other agencies of the federal government,
sinece, again drawing on the Department of Transportation, many of its employees
are assigned to duty in foreign countries as advisors and technicians, and log-
feally would need the same protection as the federal employees engaged in medi-
cal work covered by this section. I do not venture an opinion on whether or not
the Public Health Service Act is the appropriate vehicle for such authority.

Couched in this background, I feel that a responsible position taken by the
Federal Bar Association supporting at least the provisions of 8, 2558 and H.R.
10439, immunizing federal employees, and hence to the federal government, but
to both the plaintiffs’ and defendants' bars. Under 8. 2558 and H.R. 10439, liti-
gation involving federal employees acting within the scope of their employment
will be limited to suits against the United States, a defendant having sufficient
assets to reimburse any and all plaintiffs’ just and reasonable claims, and at the
same time remove the very real fear that I know exists in the minds of many of
those employees that their employment with the federal government exposes them
to an intolerable liability by the unique nature of their employment.

Sincerely,
JONATHAN B. HILL.
CHAPTER 1. GENERAL

SECTION 1. APPLICATION

1. Purpose

The Instructions in this handbook provide FAA personnel with administrative
and operational guidance for the eflicient operation of facilities and the provision
of satisfactory service to the aviation public.

2, Seope

The services of the Alr Traffic Service are provided to the aeronautical publie
through facilities located within the United States, its possessions and tferri-
tories, and through certaln facilities which have been established in forelgn
countries by international agreement.

3. Inter-regional ATC operational requirements

Facilities located within the center’s area of an adjacent region shall comply
with the adjacent region's procedural directives governing inter-facility opera-
tional requirements. Although these facilities are not under its administrative
jurisdiction, the reglon responsible for the administration of the center shall
provide these directives to the appropriate facilities in the other region's area of
jurisdietion. These facilitles shall coordinate directly on mutual precedural or
operational requirements.

4. Imcompatible regional directives

When resolution of proecedural or operatiomal problems is not possible or
when the adjacent region’s directives are incompatible with those published by
the administratively responsible region, the facility shall notify its own region
for resolution.

5. National airspace system (NAS) changes
When programs are Initiated which will result in inauguration, commissioning,
alteration, or decommissioning of NAS components (navaids, facilitles, services,
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ete.). AT personnel shall ensure, to the extent practicable, that effective dates of
such actions coincide with the U.S. 28-day cycle of effective dates for charting,

6. Legal liabilities of personnel

The provisions of the Federal Tort Claims Act, Public Law 601, 7T9th Congress,
permit the filing of sult against the Government for damages to or loss of prop-
erty, and for personal injury or death caused by the negligent or wrongful act
or omission, of any employee of the Government while acting within the scope of
his office or employment, under such circumstances where the United States, if a
private person, would be liable to the claimant for such damage, loss, injury or
death in accordance with the law of the place where the act or omission oceurred.
While the Act permits such suits to be filed against the Government, every FAA
employee is individually liable for any negligent act or omission he may commit
while acting within the scope of his employment : that is, while carrying out his
duties. As a practical matter, this possible liability does not constitute a sub-
stantial threat o the employee’s resources. There are several reasons for this,

The Federal Government as employer is responsible for the acts of its em-
ployees, and injured persons seeking to recover large sums of money for damages
will be be represented by attorneys who are aware of the penuriouns condition of
Government employees, as compared to the Government itself. Accordingly, they
will either sue the Government only or, at least, join the Government as a de-
fendant with the employee., In either case, whether the employee is named as
defendant or not, the Federal Government will pay the entire amount of any
judgment against it, and the employee is not required to pay anything: the entire
costs of the judgment and the defense of the suit will be borne by the Government.

Even if initially the employee were sued, and the Government not joined in any
way, this would generally not lead to the employee’s having to pay personally any
resultant judgment. In any case where an employee is so named as defendant,
he should immediately contact the Regional Attorney. The Regional Attorney
will contact the United States Attorney, and the defense of the snit will generally
be condncted by the Department of Justice at no cost to the employee.

Even if a money judgment were obtained against an employee, individually,
the FAA would, in a proper case, institute action seeking passage by the Con-
gress of a private bill for the relief of the employee. Such a bill would have an
excellent prospect of passage.

FAA emnloyees are thus afforded protection from personal liability. It is em-
phasized that this protection extends only to acts committed within the scope of
their employment. It would not extend, for example, to acts performed by an
employee while driving a Government vehicle for private purposes, However, it
would generally include the issuance by eontrollers of air traffic elearances which
did not meet preseribed separation minima.

Mr. Suarruck. At this point, Mr. Chairman, we have two state-
ments that have been presented for filing as a part of the record. One
is bv Representative Sikes, and the other by Representative Chappell.

Mr. Doxonue. Without objection, they will be made a part of the
record at this point. .

[The prépared statements of Hon. Robert L. F. Sikes and Hon. Bill
Chappell, Jr., follow :]

STATEMENT BY Hox., ROBERT L. F. SIKES, A REPRESENTATIVE FrOM THE gT.-\TE oF
FrLoRrIDA

It is an honor for me to appear before this Committee to support at least one
aspect of the bill pending before you.

I speak to the problem of granting immunity from law suits to military medical
personnel during the performance of their duties at civilian hospitals or facilities.

As you know, the difficulty in recrniting and retaining doctors for the military
services is a serious one. There are many reasons for this and I do not suggest
the matter of liability to law suits is a prime factor in the failure to keep doctors
in the uniformed services.

But it is a factor and, as we move even closer to a critical shortage of doctors,
I believe it inecumbent upon this Congress to do all it can to provide every reason-
able tool to meet and overcome this shortage.
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Some law snits arise from charges of malpractice while military personnel are
acting in the performance of their duties. My bill would bring military medical
people on a par with similar personnel who serve with the Public Health Service
or the Veterans Administration, Military medical teams treat many patients who
are in the eivilian sector. This includes dependents and retirees, Some military
doctors have been given an opportunity also to practice in civilian communities
where there is a serious shortage of civilian doctors.

Military medical personnel also are encouraged to continue their training dur-
ing their time in uniform. To accomplish this, the services assign a doctor with a
particular expertise to a civilian hospital and he performs his duties while there
in the process of gaining additional training. During this training period, the
military doctor works in concert with the civilian doctor and is engaged in the
treatment of civilians during this period.

At these times, the military doctor is exposed to law gnits for malpractice and
he has no protection against them. He is not making enough money to be able to
afford malpractice insurance, as do civilinn doetors, He is not protected as are the
doctors working for the Pnblic Health Service or the Veterans Administration
to the extent that the Attorney General will defend them and the federal govern-
ment pay any damages resulting from an adverse decigion.

I believe this to be unfair and I have introduced a bill, H.R. 13368, which would
place military medical personnel on the same basis as doctors with the Public
Health Service and the Veterans Administration.

I am told by high officials in the military mediecal field that this lack of pro-
tection has eaused some military doetors to decline the opportunity to further
their training. thus denying the military the services of highly trained experts in
particular fields.

The bill you have before you would go far bevond the bill T have introduced
and I do not speak today to the merit of bringing most or all federal employees
under such a blanket of protection.

I do, however, urgently suggest von give every consideration to the problem I
have disenssed here today as regards military medical people. They are doing a
fine job, often under diffienlt circumstances. In times of emergeney. their services
are desperately needed. In times of peace, we seek to train them in skills which
are in short supply.

If we are to continne to provide our men and women in uniform the world's
finest medical ecare, we must provide the military doctors the protection accorded
others in similar cirenmstances.

Mr. Chairman, I thank you for this opportunity to speak before this committee
on this important matter.

STATEMENT BY HoN. Brir CHAPPELL, A REPRESENTATIVE FROM THE STATE OF
FLORIDA

Mr. Chairman, T am pleased to be able to express my support today for legisla-
tion granting federal employees immunity from eivil liability for torts committed
while acting within the secope of their employment.

There have heen, in recent yvears, varions attempts to provide immunity to
select groups within the federal service. This legislation would provide equality
of treatment by extending immunity from personal liability in tort, and from
claims sounding in tort for relief arising under the Constitution or federal
statutes of the U.S. to all federal employees acting within the scope of their office
or employment. Current law extends this right only to medical personnel of the
Veterans’ Administration, personnel of the Public Health Service and to govern-
ment drivers. T feel that it is nnjustifiable to extend this immunity only on a
piecemeal hasis,

One particular ease in point which demonstrates the need for this tvpe of leg-
jslation eoncerns the situation of medieal and dental personnel of the Armed
Services. Many medieal personnel in the Armed Services today are required as
part of their official duties to practice medicine at various civilian institutions.
Beeause of the lack of immunity for these physicians, the possibility exists that
they conld be individually sued and become liable for a judgment. The individual
physielan is forced to weigh the cost of malpractice insurance premiums against
the likelihood that he will be sned and the potential size of any judgment against
him. With today's all-volunteer force, this situation has serious implications
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with regard to recruitment of qualified medical personnel. These doctors want
protection while they are not practicing on the military installations and in many
cases might refuse civilian advance training because of the lack of protection.
While no military medical personnel have yet been convicted in a malpractice
suit, the possibility remains. This was clearly shown in a recent case in Alameda
County, California, in which two Navy doctors were named in a malpractice
suit. Although the Department of Justice did represent these doctors in the suit,
individual responsibility for the payment of claims against them would have
remained with the doctors if a judgment had been obtained.

The recruitment of gualified medical professionals in the Armed Services is
critical as is evidenced by legislation to readjust the pay structure for medical
officers and other health professionals, scheduled for Congressional action soon.
It has proven to be diffienlt enough to retain these medical officers because of the
tremendous differences between the military pay scales and the earnings of
civilian physicians without expecting these physicians to either practice with no
protection from claims in malpractice suits or to pay the enormous costs of mal-
practice insurance.

Mr. Chairman, I feel this legislation wounld go a long way toward providing
retention and recruitment incentives for military medieal personnel and in pro-
viding equality of treatment for all federal employees. To approach this problem
on a piecemeal basis would necessitate the enactment of similar legislation in
the near future to remedy corresponding situations in other areas of federal
employment. For these reasons, I urge your favorable consideration of this bill
to provide for exclusive remedy against the United States in suits based upon
acts or omissions of all United States employees.

Mr. Doxonus. If there are no further questions, the committee will
stand adjourned until April 3 when we will continue with Mr. Smith’s
testimony.

[Whereupon, at 12:15 p.m., the subcommittee was adjourned.]
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WEDNESDAY, APRIL 3, 1974

House or REPRESENTATIVES,
SurcomMITTEE ON CLATMS AND
(GOVERNMENTAL RELATIONS OF THE
COMMTITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met at 10:30 a.m., pursuant to notice, in room
2926, Rayburn House Office Building, Hon. Harold D. Donohue
[ehairman of the subcommittee | presiding.

Present: Representatives Donohue, Danielson, Jordan, Butler,
Froehlich, and Moorhead.

Also present : William P. Shattuck, counsel ; and Alan F. Cofley, Jr.,
associate counsel.

Mr. Doxorrve. This hearing will now come to order. The hearing
this morning is a continuation of a hearing that was started last week
on H.R. 10439 to amend title 28 of the United States Code to provide
for an exclusive remedy against the United States in suits all based

upon acts or omissions of the U.S. employees, and for other purposes.

When the hearing was adjourned last week, J. Clay Smith was
before us presenting the views of his Tort Law Committee. So we will
now ask Mr. Smith to come forward and continue with his testimony.
[ See Mr. Smith’s prepared statement at p. 38.]

TESTIMONY OF J. CLAY SMITH, JR., TORT LAW
COMMITTEE—Resumed

Mr. SmrTh. As previously stated, section H.R. 10439——

Mr. Doxonuve. You are now reading from page 117

Mr. Syrra. Yes, sir. I am.

Mr. Doxonvue. You may proceed.

Mr. Samrrr. As previously stated, the section of H.R. 10439 which
generated the most comment was the language in section 3 of the bill
which reads:

Provided, that for claims arising under the Constitution or statutes of the
United States, recovery shall be restricted to actual damages and, where appro-
priate, reasonable compensation for general damages not to exceed £5,000.

The overwhelming majority of Tort Law Committee members, who
called, or wrote to me regarding the bill interpreted or believed that
as drafted section 3 restricted the payment of constitutional tort claims
to $5,000. To that extent, the members were of the opinion that there
exists no factual or rational basis to permit a hypothetical “Mr. A” to

(63)
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recover, for example, $15,000 for a fractured skull as a result of the
tortious conduct of one employee; and on the other hand, limit the
recovery of “Mr. B” to $5,000 for the same injury when a claim sound-
g in tort may arise under the Constitution or statutes of the United
States. In both cases, Messrs. A and B are both seriously injured by
the tortious conduct of a Government employee ; however, section 3 of
the bill places a ceiling on the amount that an ageney, the Attorney
General, or a Federal court may award for claims arising under the
Constitution or statutes of the United States.

Apart from the $5,000 limitation placed on constitutional or statu-
tory tort claims, to what factual category of claims is this section 8 of
the bill directed? Assume that “Mr. B’s” home is broken into by Fed-
eral law enforcement officers on an erroneous tip by an informer: “Mr.
B” objects to the intrusion, is assaulted, and sustains injuries. Assume
further that “Mr. B” retains a lawyer who reads section 3 of FLR.
10439 and decides that his client’s injuries are severe and exceed $5,000.
Assume further that “Mr. B’s” lawyer files the claim without alleging
that “Mr. B’s” claim arises under the Constitution or statutes of the
United States. Can the lawyer argue that his client’s claim is one solely
for damages resulting from an assault or battery, and thereby avoid
the 85,000 statutory ceiling? Probably not. In such case the Govern-
ment will undoubtedly argue that the factual predicate sounds in tort
for money damages arising under the Constitution or statutes of the
United States, thereby bringing the tort claim within the $5,000 limi-
tation. See [nited States v. Neustadt. 336 1.S. 696 (1961).

The authority of the Congress to establish the jurisdiction of Fed-
eral conrt is unquestionable.

Mr, SmarTuek. What is your authority or basis for the distinction
you have just made?

Mr. Syrra. Between the assault and battery ?

Mr. Smarruck, Between the assault and battery and the constitu-
tional situation.

Mr. Syurir. The United States v. Neustadt, 366 U.S. 969 (1961). In
that case, this was a case where the attorney—well, where it involved a
VA hospital and it involved a claim of negligence on the part of the
Government but actually, the factual predicate of the claim is that the
Government had misrepresented a certain item to the plaintiff. This is
in a VA purchasing of a house or something of this nature. The plain-
tiff tried to argue that this was negligent. On the other hand, the Gov-
ernment. defended that this arose under one of the exceptions, under
one of the torts that the Government could not be sued for, that is,
misrepresentation. And the court looked at the facts and said, now, the
attorney here probably has a good theory that it was negligence but
the factual predicate was misrepresentation and therefore, you eannot
plead negligence to avoid one of the exclusionary torts,

And T think that in this case, though the factual predicate of the
hypothetical was that “Mr. B” was assaulted and battered when law
enforcement officers broke into his home, the lawyer knowing that if
he comes in and says this is a constitutional violation, that the $5,000
limitation is going to apply to the question, is going to wonder can 1
just plead or can I just file a claim for assault and battery without
alleging the constitutional tort? And I can not. And I think that the
Government and the administrator of the Tort Claims Statute would
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say the claim sounds in tort but it arises under the Constitution be-
cause there has been a violation of the fourth amendment. And there-
fore, it will take the case out of the situation where a person may re-
ceive unlimited damages.

And I think then the provision, the section 8 would be applicable.

And as T understand the testimony from last week, the testimony is
that the pain and suffering element of this statute would all be under
the general damages, which means that “Mr. A” can be driving down
the street and be struck by a postal truck and he can have medical
damages of let us say, $3,000. Now, generally, when a lawyer receives
medical bills from a hospital for $3,000, he tries to measure the dam-
ages for the fractured skull, you know, what is the value when a per-
son’s skull is fractured and you have medical damages for £3.0007
Well, traditionally, there are ways to measure that. In some places,
you measure the severity of the injury. In some States there are rules
that maybe it is three times the special damages which, of course,
would mean that the damages would go to $9,000. Now, let us take that
same hypothetical and apply it to a constitutional tort. The policeman
or the law enforcement officers break in and fracture someone’s skull.
And let us assume for purposes of argument that this is a constitu-
tional type tort under Bivens or Bell type situation. Now, let us look at
section 3.

Section 3 has two parts to it. It talks about the “recovery shall be
restricted to the actual damages and where appropriate reasonable
compensation for general damages.”

Now. I am told that pain and suffering, because it is speculative and
not subject to mathematical ealculation, would fall under the general
damages and that you could not receive more than $5,000 for pain and
suffering. But if you had $3,000 worth of medical bills, you could re-
ceive unlimited recovery. Well, it means that someone who receives a
fractured skull for a constitutional tort will recover let us say for the
same injury more than a person who was struck by a postal truck
might receive and yet they might have the same amount of damages
simply because pain and suffering is limited to $5,000 under my in-
terpretation and last week because of the statement of Mr, Jaffee sim-
ply because it is a constitutional tort.

Getting back to question, Mr. Shattuck, it means that more than
likely the Government now would attempt I would think—and I have
administered several hundred of these type claims—would try to bring
most of the claims where a law enforcement officer is involved under
the constitutional type claims and thereby limiting the recovery to
£5.000 in connection with pain and suffering.

Mr. Doxonve. Have you studied the history behind 1346(b) ?

Mr. Sarrm. 1346(b) ?

Mr. Doxorur. That is the section, is it not ?

Mr. Sarrrmr, Yes, sir. This language is annexed to 1346(b) as a juris-
dictional provision in order to file suit. And then it is now amending
another section which is—and which is the section that I am concerned
with—title 28, section 2674,

Mr. Suarruck. I believe in the testimony, if T might just interrupt
at this point—

Mr. SyrrH. Yes, sir.
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Mr. SuarTuck [continuing]. The witness on behalf of the Depart-
ment of Justice last week commented on the figure of $5,000.

Mr. Sayrra. He did, sir.

Mr. Suarruok. And indicated that the reference made by the De-
pmitmcnt was to a provision in title 28 which limits the recovery
anc

Mr. Syrra. In cases where a prisoner has been unjustly imprisoned.

Mr. Smarruck. Yes, unjust conviction, and there is jurisdiction pro-
vided in section 1495, title 28 for that type of case in the Court of
Claims and there is a $5,000 limitation in the procedural section, sec-
tion 2513 of that title.

Mr. Syrra. But what T am still concerned about is are we just pull-
ing a figure out of another statute without any rational connection ?
That figure was never rationalized as to why it should be applicable
here. As a matter of fact, I think Mr. Jaffee indicated, well, if you
have any problems with the $5,000, it can be increased. I think that is
in his testimony.

So if that is where the $5.000 came from, the question that I ask is,
is that a rational basis to include it in the tort claims statute? I do not
think we got an answer and I must say that I do not think that it is
rational and that there is a rational connection between the other
statute and the tort claims statute. Because the history of the tort
claims statute says and the cases suggest that when a person is injured,
when the Government waive its immunity, that the Government is to
be treated as a private person. If that is the case, then it seems to me
that it would be quite unfair to a person who has been injured because
of a constitutional type injury to receive less than a person who was
struck by a postal truck. And as a matter of fact, the court in Biwvens
makes this statement. The court states:

An agent acting albeit unconstitutionally in the name of the United States
poses a far greater capacity for harm than an individual trespasser exercising
no authority other than his own.

In other words, the court is saying that in the constitutional type
torts that a person may be injured more severely in many instances
than a common law type tort.

The other point that I should take up at this point, since I think that
the question has gotten to the heart of the testimony here and the posi-
tion of the Tort Law Committee is on page 16, and the rest of the testi-
mony for that matter, in the footnote, it states:

Severnl members of the Committee are of the opinion that the bill should
specifieally explain the difference, if any, between the words “actual damages”
and “general damages.”

What is meant by actual and general damages in other words? In
the case that I referred to in the footnote, the court states:

“Actual damages" are synonymous with “compensatory damages"” and with
“general damages.” Damages for mental suffering are actual or compensatory
and are given to indemnify the plaintiff for the injury suffered.

Now, let us take that particular statement “mental suffering or
actual or compensatory.” Now here we have a statute which from the
testimony last week the witness testified that pain and suffering, which
would include mental suffering, or general damages because they could
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not be mathematically ealculated and yet, the case law seems to suggest
that mental damages, that damages for mental suffering are not solely
general damages but actual damages. So it seems that if the language
of section 3 is going to be clear when lawyers in the private sector or
when Government lawyers or when judges have to construe this
Janguage that it is incumbent upon the Congress to make sure that the
language being used is consistent with the case law as it exists.

And to this degree, we would urge that as drafted section 3 is am-
bignous and that it ought to be clarified.

As T understand the testimony last week and as I understood the
statute when T read it and as the members of the Tort Law Committee
understand it, they understand section 3 to limit pain and suffering to
$5,000 and they do not see a rational basis for it.

Mr. Doxonve. I see. Would you proceed with your statement?
You're on page 12.

Mr. Sarrrir. As a starting point, the U.S. Supreme Court’s statement
in Bell v. Hood, 327 U.S. 678 (1945) may provide some guidance in
your pursuit to answer the question just posed. As you recall, in Bell v.
Hood, supra, petitioners brought a suit in a Federal district court to
recover damages in excess of $3,000 from the respondents who were
acents of the Federal Burean of Investigation. The petitioners alleged
that they had suffered damages due to the conduct of the agents im-
prisoning them in violation of their constitutional rights.

Now, skipping a little bit, the court held in this case that it is settled
that where legal rights have been invaded and a Federal statute pro-
vides a general right to sue for such invasion, Federal courts may use
any available remedy to make good the wrong done.

That is in the quote in the middle of the page there.

Thus, the court in Bell v. Hood supra. spoke to the permissibility of
the adjudication of claims for money damages and the power of the
Federal courts to adjust the remedy so as to grant the necessary relief
“to make good the wrong done.” This language should be the standard
by which the measure of damages for personal injuries are determined
for claims “sounding in tort for money damages arising under the
Constitution or statutes of the United States” under sections 2-3 of
H.R. 10439,

Now, also, Mr. Chairman, in the Bivens case, in skipping a little to
the quote at the bottom of the page on page 14, the court stated in
Bivens:

In Bell v. Hood, we reserved the question whether violation of the fourth
amendment by a Federal agent acting under color of his authority gives rise to a
cause of action for damages consequent upon his unconstitutional conduct. Today
we hold that it does.

Mr. Burrer. Is it fair to say your statement is directed to your in-
formal remarks you just gave?

Mr. Syrre. I think so. I think that the thrust of the point that I
made was picked up when I responded to Mr. Shattuck’s question and
would only add one additional item and that is if the committee has
any questions in connection with our interpretation, I would be happy
to answer the questions and I think that would facilitate the testimony.
Ihthiéqlﬁ that I have pretty much indicated our position on section 3 of
the bill.
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Mr. Burrer. Mr. Chairman, may I ask a question ?

Mr. Doxonuve. You may proceed.

Mr. Burrer. With reference to the difference between actual dam-
ages and general damages, you made some reference during the course
of your statement to that basic problem.

Mpr. Sarra. Yes, sir.

Mr. Burrer. Is it your feeling that this distinction is susceptible to
statutory language that would delineate the gray areas or establish a
line of distinetion between the two?

Mr. Syrri. Might I answer your question this way. If it is the intent
of section 3 to limit pain and suffering to $5,000 because it is deemed to
be general damages, then my answer would be yes, that there is no
rational basis to limit pain and suffering to $5,000.

Does that answer your question ?

Mr. Burrer. No, sir. I just want to know whether we can spell out
what we mean by “actual damages” and what we mean by “general
damages™ in the statute.

Mr. Sarrra. I do not think so, sir.

Mr. Burrer. That was the impression I got from your testimony but
I wanted to be sure that was clear.

Mz, Sacrri, Yes.

Mr. Burrer. Thank you.

M. Moorueap. Mr. Chairman?

Mr. DoNonue. Oh, I beg your pardon. Mr, Moorhead ?

Mr. MooruEeap. You mentioned that if the Federal Government was
going to open themselves up for suit or claims in these areas that you
felt that they should go all of the way and permit the specific damages
that a jury or board might find including pain and suffering, but do
not you think it is proper or that the Government can also feel that
they want to compensate people for their out-of-pocket cost or for the
damages that they have suffered beyond pain and suffering and that
they want to limit their overall liability ?

Mr. Syrra. Of course, the Congress can always limit the jurisdie-
tion of the courts and of course I would have to answer your question
by saying that if there is a rational basis for a Congress to lIimit its
jurisdiction, then of course it can. My question is in this instance, is
there in this instance a rational basis to limit the jurisdictional amount
when a claim sounds in tort and arises under the Constitution? And
under the tort claims statute we are not dealing with juries. There is
no right to a jury trial under the statute

Mr, Moormean, I understand that.

Mr. Syrrn. So therefore I would think that a judge would certainly
be a guardian. We have to faith that judges will gnard the reason-
ableness of the tort claim and will not judge or decree or order an
unreasonable judgment,

Mr. Moorueap. But the State courts in workmen’s compensation
make a limitation so it is not wide open in those areas.

Mr. Sanirr. Well, the Government is protected in that instance be-

cause military individuals may not bring claims under the workmen’s

compensation type theory so therefore, a whole host of people are ex-

eluded and may not bring claims just because of the workmen’s com-
nsation type theory.
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Well, T think that answers the question. I do not see the limitation
as to pain and suffering having an unreasonable basis when, as indi-
cated before, another gentleman can be struck and be severely injured
by a postal truck and received $15,000 justifiably but someone else, who
may be injured, merely because it is a constitutional claim, can only
recover a certain level of pain and suffering but both of the gentlemen
have received the same injury and have the same extent of hospitaliza-
tion and suffered the same expense so it just does not seem to be
rational.

Mr. Moormeap. Would you think it would be more rational if we put
the same limitation on both ?

Mr. Syrrrm. T think not. Simply because if the recovery is limited to
$5,000 pain and suffering, T just do not see that as a way out simply
because when a person is injured, he is injured and he lies in that bed
and accumulates injury and if you are just going to say that we are
the Government and we are going to pay you $5,000 for your medical
bills and ignore all of that pain and suffering that you have endured
through the operations and so on, well it just does not seem to be rea-
sonable, especially since the Government has waived its immunity.
And, as the statute savs, should be treated like a private person. If it
is going to waive its immunity and be treated like a private person,
then it should be treated like a private person and I do not think it
should limit or seek to limit its damages to $5,000 in connection with
pain and suffering. T just do not see the rationale based on that, sir.

Mr. Mooruran. Thank you.

Mr. Doxonuve. Counsel ?

Mr. Suarrvok. Mr. Chairman, if T may, T have a question.

Mr. Smith, T don’t want to extend the testimony unduly but——

Mr. Syrrrm. I understand.

Mr. Suarrock [eontinuing]. But T wonld like to suggest there is a
reference in Bivens that draws a distinetion between the Federal con-
stitutional tort that you have been discussing and the normal tradi-
tional tort, the common law tort and the court said :

The interest protected by State laws regnlating trespass and the invasion of
privacy and those protected by the fourth amendment’s gnarantee against un-
reasonable searches and seizures may be inconsistent and even hostile.

So that in Bivens itself there appears to be a distinetion drawn be-
tween these types of torts. Would this not have a bearing on your
conclusion that a cause of action would have to sound in tort under
the Constitution in the limitation of damages situation that you have
just described ? 3 ;

Mr. Syrrrrr. When T responded to your question before ?

Mr, Smarroek, Well, T just wanted to snggest that there appears to
be a distinetion drawn in this statement by the court between these
two canses of action so they may be independent.

Mr. Sarrrr. I don’t think that the court would construe it that way.
Simply becanse I think what would happen is that the court would
look at the factual predicate arising nnder sounding in tort. The
assault and battery sounds in tort but, if it is a fourth amendment, it
arises under the Constitution. But when you have a police officer, I
am sure you can always bring the tort under the Constitution. And the




70

hypothetical that I gave, in that instance where you have an informer
who gives a trip and he breaks through the door and he accidentally
or mistakenly assaults and batters——

Mr. Saarrvek. I understand. This is the point you made before.

Mr. Syrra. The point that T am making is I do not think that under
the tort claims statute—well, under common law you would maybe
have the two distinet causes of action but that is the practical problem
section 3 raises with an attorney who sits down and starts to draft his
complaint or the claim which he files with the Federal Government.
He is boxed in. I do not think that he can try to avoid that limitation
by merely saying it is an assault and battery when the factual predi-
cate—well, when looking at all of the facts, the case itself sounds in
tort and it arises under the Constitution. And if I were in Government
claims. I would say that it is a constitutional type tort.

Mr. Suarruck. Thank you very much.

Mr. Doxonve. Any other questions of this witness? If not, you are
excused.

Mr. Ssrrr. Thank you for inviting me back this week.

Mr. Doxonoe. We will now hear from Vernon MecKenzie, Deputy
Assistant Seeretary. Department for Health Resources and Programs,
Denartment of Defense.

[The prepared statement of Vernon McKenzie follows:]

STATEMENT OF VERNON McKeENZIE, DEPUTY ASSISTANT SECRETARY OF DEFENSE,
HeArLTH RESOURCES AND PROGRAMS

Mr. Chairman and members of the subcommittee: T am Vernon MecKenzie,
Deputy Assistant Seeretary of Defense for Health Resources and Programs, I
have been designated to represent the Department of Defense in connection with
the military health personnel aspects of this legislation. I am accompanied by
Viee Admiral Donald L. Custis, Surgeon General of the Navy, and Mr, Robert T.
Gilliat, an attorney in the Office of the General Counsel of the Department of
Defense,

I have a brief prepared statement which I would like to present to the
Subeommittee,

Section 4 of the hill deals with the provisions which are of particular concern
to my office and the three military medical services. Section 4 would amend sec-
tion 2679(b) of title 28, United States Code, to extend the present exclusiveness
of the Tort Claims Act remedy to inelude all government officers and employees.
Under existing law, only government motor vehicle operators and medical and
paramedical personnel of the Veterans’ Administration and the Public Health
Service are personally immune from suit and ecivil liability for acts performed
while in the scope of their Federal employment. Section 4 of this legislation
would, in effect, grant the medieal and paramedical personnel of the Department
of Defense the same immunity that comparable health personnel of the Veterans'
Administration and Public Health Service have had for several years.

Military and eivilian health personnel of the Department of Defense now face
the possibility of being sued as individuals and held individually liable for in-
cidents which occur while they are performing duties on behalf of the govern-
ment. The problem concerning the individual liability of its health eare personnel
has long been a matfer of concern to the Department of Defense. The threat of
this sort of liability to onr military and civilian personnel who must discharge
their official duties has an adverse effect on their efficiency and morale. This
threat is surely inequitable in view of the fact that our health personnel are
often required to perform functions which earry bmilt-in risks of snits for
damage based on negligence, without having the voluntary choice of whether
they will perform these funetions. There is a large group of Department of
Defense health personnel, both eivilian and military, who, in their daily work,
are exposed to the threat of suits for negligent actions or omissions despite the
fact that they have little or no choice, either in the patients they are required to




treat, or in the medical procedures they are required to perform. While there
have been no judgments in recent years against such personnel for negligent
actions or omissions, the constant exposure to the threat of such action does
have an adverse effect on the efficiency and morale of the personnel concerned.

The courts very properly require health personnel to adhere to accepted stand-
ards of diagnosis, treatment, eare and the like. This requirement in and of it-
self is not burdensome. However, medicine is not an exact science, Thus, in many
instances suits in tort are founded on bad medical results even when there are
no negligent actions or omissions involved in the case. Moreover, in tort suits
against private practitioners, juries are awarding increasingly large amounts
as damages to plaintiffs, These trends are known to our military and civilian
health personnel and are cause for much apprehension on their part.

Some of our military and civilian health personnel who may feel partienlarly
anxious about the possibility of suit against them personally feel impelled to
take private professional liability insurance to protect them in their work in-
volving practices and procedures as to which they have little or no choice. The
eost of such insurance, when and if it can be privately obtained, results in an
unwarranted and significant reduetion in pay.

The removal of this long standing problem is one of the many steps which we
believe will be necessary in order for us to achieve an all-volunteer health force,
thus obviating the need to revive the so-called doctor draft.

We have been provided a copy of the statement concerning this legislation
which was presented before the Subcommittee last week by the Honorable
Robert L. F. Sikes. We have reviewed Representative Sikes' statement and are
in agreement with and fully support the views which he expresses.

For the reasons I have outlined, the Department of Defense recomemnds that
the Subcommittee act favorably on the bill.

1 aporeciate this oportunity of appearing before the Subeommittee. My col-
leagues and I will be happy to answer any questions you may have regarding
these matters.

TESTIMONY OF VERNON McKENZIE, DEPUTY ASSISTANT SECRE-
TARY OF DEFENSE, HEALTH RESOURCES AND PROGRAMS
DEPARTMENT OF DEFENSE; ACCOMPANIED BY VICE ADM.
DONALD L. CUSTIS, AND ROBERT L. GILLIAT

Mr. McKexzre. Mr. Chairman and members of the subcommittee, I
have been designated to represent the Department of Defense in con-
nection with the military health personnel aspects of this legisiation.
I am accompanied by Viee Admiral Donald L. Custis, Surgeon Gen-
eral of the Navy, and Mr. Robert L. Gilliat, an attorney in the Office
of the General Counsel of the Department of Defense.

T have a brief prepared statement which I would like to present to
the subcommittee.

Section 4 of the bill deals with the provisions which are of particular
concern to my office and the three military medical services. Section 4
would amend section 2679 (b) of title 28, United States Code, to extend
the present exclusiveness of the Tort Claims Act remedy to include all
Government officers and employees. Under existing law, only Govern-
ment motor vehicle operators and medical and paramedical personnel
of the Veterans’ Administration and the Public Health Service are
personally immune from suit and civil liability for acts performed
while in the scope of their Federal employment. Section 4 of this legis-
lation would, in effect, grant the medical and paramedical personnel
of the Department of Defense the same immunity that comparable
health personnel of the Veterans’ Administration and Public Health
Service have had for several years.
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Military and civilian health personnel of the Department of Defense
now face the possibility of being sued as individnals and held indi-
vidually liable for incidents which occur while they are performing
duties on behalf of the government. The problem concerning the indi-
vidual liability of its health care personnel has long been a matter of
concern to the Department of Defense. The threat of this sort of liabil-
ity to our military and civilian personnel who must discharge their
official duties has an adverse effect on their efficiency and morale. This
threat is surely inequitable in view of the fact that our health person-
nel are often required to perform functions which carry built-in risks
of suits for damage based on negligence without having the voluntary
choice of whether they will perform these functions which carry built-
in risks of suits for damage based on negligence, without having the
voluntary choice of whether they will perform these functions. There
is a large group of Department of Defense personnel, both civilian and
military, who, in their daily work, are exposed to the threat of suits for
negligent actions or omissions despite the fact that they havelittle or
no choice, either in the patients they are required to treat, or in the
medical procedures they are required to perform. While there have
been no judgments in recent years against such personnel for negligent
actions or omissions, the constant exposure to the threat of such action
does have an adverse effect on the efficiency and morale of the person-
nel concerned.

The courts very properly require health personnel to adhere to ac-
cepted standards of diagnosis, treatment, care and the like. This re-
quirement in and of itself is not burdensome. However, medicine is not
an exact seience. Thus, in many instances suits in tort are founded on
bad medical results even when there are no negligent actions or omis-
sions involved in the case. Moreover, in tort suits against private
practitioners, juries are awarding inereasingly large amounts as dam-
ages to plaintiffs. These trends are known to our military and civilian
health personnel and are eause for much apprehension on their part.

Some of our military and civilian health personnel who may feel
particularly anxious about the possibility of suit against them per-
sonally feel impelled to take private professional liability insurance
to protect them in their work involving practices and procedures as to
which they have little or no choice. The cost of such insurance, when
and if it can be privately obtained, results in an unwarranted and
significant reduction in pay.

The removal of this long standing problem is one of the many steps

which we believe will be necessary in order for us to achieve an all-
volunteer health force, thus obviating the need to revive the so-called
doctor draft.
_We have been provided a copy of the statement concerning this leg-
islation which was presented before the subcommittee last week by the
Honorable Robert L. F. Sikes. We have reviewed Representative
Sikes’ statement and are in agreement with and fully support the
views which he expresses.

For the reasons I have outlined. the Department. of Defense recom-
mends that the subcommittee act favorably on the bill.

I appreciate this opportunity of appearing before the subcommit-
tee. My colleagues and T will be happy to answer any questions you
may have regarding these matters.
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Mr. Chairman, if I might at this point, I would like to cite a par-
ticular case that has recently come to my attention of a young military
physician, which I think perhaps explains the problems that we are
particularly concerned with in a good perspective. Now, this young
physician is a major. He is an ort hopedic surgeon and he is stationed
at a military installation in California. A member of his family, \'vho
is also a physician, in previous years had had a large judgment against
him in a malpractice suit. The amount exceeded the amount of his
coverage under his malpractice insurance and it was ruinous to this
particular physician’s family. With this example constantly before
him, the young man was one of those that I refer to in my statement,
one of those people being compelled to obtain insurance on his own.
He did so but since he was stationed in California, which is the State
which has the highest premiums for malpractice insurance, he was
required to pay approximately $6,300 last year as the premium for his
coverage. At the present time, he receives in pay from the military and
allowance. a total really of approximately $25.000. The result is that 25
percent of his pay and allowances went for his premium for malprac-
tice insurance. Recently he became even more concerned when he was
notified by his insurance company that premium for this year when he
renews. assuming that he does, will be increased 47 percent so that his
new premium will probably be $9.200, which works out to about 37
percent of his military pay and allowances.

Now, as yon know, we are having great difficulty in retaining young
physicians in order to achieve an all volunteer health force. It is true
that yesterday the House passed a bill which would authorize us to
add up to $15,000 to this young man’s pay although the Senate version
of the bill has a $10.000 maximum and I would assume that something
in between will be worked out in conference.

But even if some figure such as $12,000 is added to this young man’s
military income——

Mr. Mcormeap. May T interupt ?

Mr. McKenz. Yes, sir.

Mr. Moormrap. You say there had been several years since there had
been a suit against any——

Mr. McKexzie. No, sir, not several years since a suit was filed but
we have not been able to locate in recent years a judgment actually
being rendered.

Mr. Moorneap. Would not a possible solution be to provide a defense
by the Government so that if there was not gross negligence just to
have the Government pay the damages rather than try to make a total
change?

Mr. McKexnzie. Well, in recent years the Government has been pay-
ing in the cases of the type that I am referring to.

Mr. Mooreean. Why should these people be so worried then?

Mr. McKu~zie. Because there is always lurking in their minds the
possibility that a judgment will be rendered against them.

Mr. Moorizeap. But if they see that several years have gone by where
no one has really been held liable, I mean they are -ational people and
they aren’t going to get excited about that.

I agree with you that the whole judgment area in this medical mal-
practice is way out of line and something has to be done about it, but
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I wonder how serious the situation is viewed when they have not paid
a judgment for some time.

Mr. McKe~zie. Well, we made a survey at a particular installation
some years ago back, Mr. Moorhead, and the results of that survey in-
dicated that approximately 10 percent of the military physicians at
that institution whether rightly or wrongly, did worry to such an ex-
tent that they had on their own taken out malpractice insurance,

Mr. Moorugap. I would think also it might be looked into that if the
exposure is relatively light for the medical personnel in the services,
that they are paying too much in malpractice insurance and there
might be some kind of program worked out there that would avoid
these excessive premiums,

Mr. McKexzre. We have been unable to locate an insurance company
which will issue a policy based solely on the degree of exposure of
the military physician.

Mr. MooruEeap. Thank you.

Mr. Doxonue. Well, couldn’t the Government be self-insured ?

Mr. McKenzie. I would defer to Mr. Gilliat.

Mr. Grurxar. Well, yes, they certainly could and under one provision
of the Justice Department’s bill under certain circumstances overseas
there would be the option of either obtaining malpractice insurance or
in effect assuming liability for the individual. But in a sense by requir-
ing an individual with a complaint to bring his action under the Tort
Claims Aect, the Government is in the best position to defend itself
against any liability that may acerue as a result of negligence by a
military physician,

Mr. Danierson. Under the bill, section 4 to which the gentlemen has
referred, under the bill is the $5,000 general damage incorporated or
would that be without limit ?

Mr. Grezar, Well, we would be subject to the general provisions of
that bill, that is the bill which we have endorsed, the Justice Depart-
ment’s bill. That is the administration’s bill.

Mr. Daxiersown. I think we are talking about two different things.
TUnder section 8 of the bill we are talking about elaims arising under
the Constitution or statutes which have the general damage of $5,000.

Mr. Gruuiar. Oh, I’'m sorry

Mr. Daxterson. Under section 4 of the bill to which the gentlemen is
referring, we are talking about claims arising from negligence and it
is my understanding there is no limit ?

Mr. Girerat. I am sorry. I misunderstood your question, sir. There
would be no——

Mr. Daniersox. There would be no limit ?

Mr. Gririar. Yes.

Mr. Danterson. Do you have, sir, or could you give us some valid
accurate data as to the number of eivil actions which have been filed
against the medical personnel of the Defense Department let us say in
the last 5 years?

Mr. Gruuar. I can not give you that now. T ean supply that for the
record if you would like it for the past 5 years?

Mr. DaxteLsow. I would like it.

Mr. Grrurat. All right,
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[The information referred to follows:]

MALPRACTICE ACTIONS AGAINST MILITARY PHYSICIANS

Physicians
sued in
personal Amount of
Value of loss capacity claim

I. ARMY
Calendar year:
1969

. 500
329

193-’3._ 18, 406, 000

Total ... . 60, 139, 629
4, 286,000

Amount of claims against physicians in their pers

1 The Navy does not maintain statistics in dollar amounts or on those cases which physicians sued in their personal
capacity.

Number Amount

111, AIR FORCE
1. Fiscal year 1971:1
(a) Foreign countries: Claims (MCA): (no closing records in computer). .. ...
(b) United States:
(1) Claims (FTCA):
Denied..
Paid...
0DO:..

Claims total....coceeecceecccccananas
(2) Actions opened (FTCA).-cccccennna.-

Grand total
2. Fiscal year 1972:
(a) Foreign countries: Claims (MCA): (no closing records in computer)

(b) United States:
(1) Claims (FTCA):
Denied.
Paid.
0D0...

Clolms WhEl.. . ... cnvereassnsnsnmnssnnsennmassnanrsreannn= -
(2) Actions opened (FTCA). e
Grand otal...ccce e cenrrncnnccnnn s -

3. Fiscal year 1973:
(a) Foreign countries:
Claims (MCA):

D
(b) United States:
(1) Claims (FTCA
Denied

Claims total (foreign and United States).
(2) Action opened (FTCA)

Grand total
4. Fiscal year 1974 (Mar. 31, 1974):
(a) Foreign countries:
Glaims (MCA):

57,000, 00

Footnote at end of table.




Amount

4, Fiscal year 1974 (Mar. 31, 1974)—Continued
(b) United States:
(1) Clainés (FTCA):

§229, 186. 46
1

Claims total (Toreign and United States). . ... ... ... ... 286, 186. 46
(2) Actions opened (FTCA): (through Mar, 31, 1974) - U~ e

Srand . ... s e s e e = ) Tk
(3) Tort claims pending (Mar. 31, 1974)_. 3 64, 536. 07
(4) Tort actions pending (Mar. 31, 1974).. -+ 1

I Statistics not available for fiscal years 1969 and 1970,
¥ Otherwise disposed of.

Note: For fiscal years 1973 and 1974 (through Mar. 31, 1974) 9 suits were pending against medical personnel In their
personal capacity and in 2 cases the suit is exclusively against the individual physician,

Mr. Grerar. I have with me the current cases pending. There are 48
in the Army, 52 for the Navy; 38 for Air Force currently pending.

Mr. Dantenson. They would be based on in effect medical mal-
practice ?

Mr. Grriar. Medical malpractice only. There are 357 in total for
the United States but that, of course, involves more than the Armed
Forces.

Mr. Danierson. In response to a question from my colleague, Mr.
Moorhead, I believe you said the Defense Department does provide a
legal defense in these matters?

Mr. Giurrar. The Defense Department seeks to obtain the assistance
of the Justice Department on behalf of the young men that were sued
in their personal capacity and there are a variety of circumstances and
they respond to those factual circumstances as they see fit. Under some
circumstances, for example, the young man in a training program in a
civilian hospital may be covered by that civilian hospital’s malpractice
insurance and it mayv be left to the defense of the hospital attorneys;
for example and so there are a lot of varieties of circumstances,

Mr. Daxnterson. But suppose he does not have that type of coverage?

Mr. Grounia. Yes, the Justice Department, I believe has uniformly
come to their assistance.

Admiral Costrs. Well, T wonder if T may back up a minute?

Mr. Gmurar. T am unaware of any situation, I will phrase it that
way, where they did not.

Admiral Cusris, T might. if T may, address several issues that we
have been talking about and the last one first. One of the precipitat-
ing factors of our current, and by our I mean Navy medicine’s, acute
concern is based on a case where the Justice Department elected not
to come, at least in the time frame that would allay the anxiety of the
people involved to come to the defense of two of our active duty Navy
officers in Qakland. The cirecumstance here was that they were in a
training program, and by training program I mean they were in train-
ing for a specialty in medicine leading to certification—I might say
parenthetically that these training programs curriculum is under the
authority of civilian acerediting agencies and it is not for us to define
these programs because we must conform to what is required on the
part of an accrediting body and civilian medical authority—and in
order to satisfy the requirements of this training program, these two
young men were on rotation outside of the naval hospital in a civilian
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hospital specifically Hidleman’s Hospital and the case that they be-
came involved in was a lady was in need of a th}'roidmtomf,'. The
operating surgeon was a civilian staffman on the hospital, which these
two military types were assisting him. A nerve was cut—well, to make
a long story short, she sued for $1,500,000.

The two military doctors had no malpractice insurance and they
were named with several others involved in the case and the Depart-
ment of Defense chose not to represent them because had they done so,
the hospital insurance company would back out of the picture. It so
happens in that case that it was widely publicized. There was near
mutiny on the part of the staff of the Oalkland Naval Hospital in terms
of our other medical residents refusing to similarily be exposed. This
got around all over the medical community, the naval medical com-
munity and there was a sort of protests and threats to drop out of
training programs. It was a major crisis.

T might say that a sensible doctor would look at the record and see
that few people have wound up having a judgment against them and
vet, we have through the years on the part of our JAG and by the De-
partment of Defense been advised to pass on to our people the advice
that they best carry their own private medical malpractice insurance.
1, for one, for example, am a practicing surgeon and have carried my
own insurance for years.

The matter of exposure is not as slight as one might think.

First of all. the active duty man may not sue a doctor but his de-
pendent may sue and may individualize the doctor. Not only that but
wo are heavily committed on the matter of graduate training and we
are becoming more so.

T think the other thing that adds to the erisis is that everybody is
more and more conscious of how this business is building. It is a sign
of the times.

T attended a seminar at the American College of Surgeons in
Houston last week on the subject of malpractice. It was said at that
seminar that the way things are going incidencewise, that of all the
physicians in practice today in the United States between now and
1980 two out of three will be involved in a major malpractice suit. The
settlement out, of court is getting to be so large in size that premiums
in the case of California, for instance, premiums for neurosurgery,
plastic surgery, orthopedics, are as high as $15.000 to $20.000 a year.
Now all of this is at a time when we are trying to adjust to and build
a new profile in an All Volunteer Force environment.

As Mr. McKenzie pointed out, it becomes suddenly a much more
r?r_tim- issue to us than ever before and there are a couple of other
things——

Mr. Daxterson. T would like to have the question first answered if
T mav. Admiral. The question is, in how many instances is counsel not
provided, as far as you know?

The Admiral has mentioned one case,

Mr. Groraar. T don’t believe that the Department of Justice needs
myv defense. but T happen to have a letter here from them on this case
and they did say:

We are endeavoring to have the county of Alameda and its insurers accept re-
sponsibility for the doetors’ actions. We have no intention of leaving them de-
fenscless and would represent them if they will not do so.
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So I would think it would be unfair to characterize the Justice De-
partment as unwilling. I think there was a misunderstanding in that
case,

Mr. Davterson. Did you say you could furnish for us a table on
experience on how many actions have occurred involving individual
doctors?

Mr. Grurat. Yes, sir. For 5 years.

Mr. Da~ienson. And also if you could add to that where the Gov-
ernment provided defense, it would be of value in final consideration
of this measure.

My concern here is trying to balance some equities. Quite obviously
you got to bear in mind the public interest. If a citizen is damaged and
sustains injury as a result of negligence, he or she must look somewhere
to be made whole. Now whether we are to look at the individual phy-
sician—and T do not know, maybe we are to look to the Government
because it is not unusual for the Government to provide its own insur-
ance in similar situations and maybe that is where we ought to look—
but somebody has to provide equity.

Counsel has just told me that in effect, the Government is a self-
insurer under the Federal Tort Claims Act so maybe that does meet
the need. But my concern is that somebody has to bear the loss, in my
opinion, when someone is injured as a result of negligence by somebody
else. So somebody has to bear the loss and I do not believe it should be
the person who suffers the damage. Maybe the Government should just
simply bear the loss. Maybe this language would be proper to restrict
the claim to be a claim against the Government.

I wonder what effect this would have upon the morale of the medical
corps of the Defense Department if they were relieved of all personal
responsibility ? Could the Admiral help me on that?

Admiral Custis. I think that is the most important need we have,
Mr. Danielson. Incidentally, I think it is very important to point out
one more thing and that is that Federal Tort Claims Act is not appli-
cable overseas and our people

Mr. Danierson. True.

Admiral Cusris [continuing]. In overseas hopitals are totally
I':\‘Tlflsi‘li.

Mr. Daxtenson. That is true. That is an area that we should prob-
ably consider here, too.

Admiral Cusris. There is one more relatively new element here and
that is we are rapidly expanding the concept of paramedical personnel
in frontline patient care both in the civilian sector and in the military.
They are going to be coming into the picture now more and more.
These, too, are exposed to malpractice.

And T think referring back to that matter of morale, Mr. Danielson,
the other thing we have a hard time explaining to our people is why
the physician in the Veterans’ Administration is treated differently
than the physician in the military.

Mr. Danmerson. Counsel has pointed out to me that in section 9,
there is a provision which permits the Secretary of Health, Education,
and Welfare and the Department of Defense to extend appropriate
liability insurance in these sitnations. I trust that that would take
care of this void in our system right now.
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I think the gentleman should also bear in mind, and I know the
problem of malpractice insurance is a very grave problem and a very
serious one and the expense is almost unbelievable in some instances,
but on the voluntary military force concept one counterbalancing fac-
tor is that, if these very same doctors go into nonmilitary private prac-
tice outside of the military service, they are going to pay these mal-
practice premiums also.

Mr. McKenze. That is true, Mr. Danielson, but their income at
that point in time would greatly exceed the income of their contem-
poraries in the military medical corps thus enabling them to better
bear those large premiums.

Mr. Dantenson. Well, having been in the Navy and having been
in the Government, I am aware that there are certain compensatory
fringes here and there and they may not be in balance, be in precise
balance, but they are to be considered. Thank you for your help here.
My goal is to see if we can’t come to an equitable solution.

Mr. Girriar. Mr. Danielson, one other thing, I think I should point
out in connection with your question about whether the United States
would defend the individual doctor when he is sued in his personal
capacity, it is the view of the Justice Department that any judgment
against the doctor—and we haven’t had any of those recently—would
nevertheless have to be borne by him. In the United States there would
be no appropriation authority and without special release it would be
his burden.

Mr. Dantenson. I did recognize that. I'm just trying to understand
this.

Mr. Doxonue. Ms. Jordan ?

Ms. Joroax. I have one question, Admiral. You mentioned the ex-
tensive use of paramedical personnel. You mentioned they would be
exposed to some malpractice liability. I'm concerned about their ad-
herence to reasonable standards of care and not just saying that we
need this bill because we know that these are people who are going to
be more careless than the licensed physician is.

Now, what kind of training, what kind of communication is made
with them about their responsibility and capability for their own acts ?

Admiral Custis. First of all, Ms. Jordan, these people are formally
trained to function in definite parameters of care. Their training in
the case of the Armed Forces consists of 1 year of diagnostic work;
work in diagnosis and treatment of minor elementary problems. Their
main function in the case of the Armed Forces wi]-ivbe to screen and
refer to the proper specialty clinic in the case of primary care.

And T think the danger you speak of probably has a much greater
potential in the civilian sector where they are not under close scrutiny
or as close scrutiny and supervision of physicians in many cases.

T think, however, the problem is not so much that we can picture
there are going to be improperly trained and unrestrained paramedi-
cals turned loose as it is that these paramedics are going to be most
reluctant to accept responsibility because of their insecurity knowing
that they are subject to a malpractice suit. This same thing, for ex-
ample, at a different level is being seen in the country in general in the
civilian sector. There are probably more laboratory work done and
more overconsulting and more expensive care and perhaps at the same
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time more reluctance to tackle problem ridden cases on the part of the
medical profession of the United States than ever before simply be-
cause of the fear of suit. It is backfiring. It causes a deleterious effect
on the quality of care in the United States not so much in the military,
for obvious reasons, Ms. Jordan.

Ms. Joroan. Thank vou. I have no further questions, Mr. Chairman.

Mr. Dononve. Mr. Coffey

Mr. Correy. No questions.

Mr. Doxonue. Any other questions?

Mr. Moorhead ?

Mr. Moormrap. No.

Mr. Donoxue. Well, thank you very much, gentlemen. If thets are
no further questions, I declare this hearing closed.

[ Whereupon, at 11:15 a.m., the subcommittee recessed subject to the
call of the Chair. |




APPENDIX

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., September 17, 1978.
THE SPEAKER,
House of Representatives,
Washington, D.C.

Dear Mi. SPEAKER : Bnclosed for your consideration and appropriate reference
is a legislative proposal “To amend Title 28 of the United States Code to provide
for an exclusive remedy against the United States in suits based upon acts or
omissions of United States employees, and for other purposes.”

This proposal is intended to provide for the immunity of Federal employees
from personal liability in tort for acts done in the scope of their employment and
immunity from claims sounding in tort for relief arising under the Constitution
or Federal statutes of the United States. The Federal Tort Claims Act as passed
in 1046 did not bar suits against Government employees who committed torts.
However, if a civil action is brought against the Government under 28 U.S.C.
1346(b), a judgment in such aection constitutes a complete bar to any action
against Federal employees for damages for the same act or omission, 28 U.8.C.
2676,

Three statutes were subsequently enacted which barred suit against three
particular classes of Federal employees—Government drivers, medical personnel
of the Veterans Administration, and Public Health Service personnel. The Gov-
ernment Drivers Act passed in 1961, Public Law 87-258, provides that the remedy
by suit against the United States under 28 U.8.C. 1346(b) shall be the exclusive
remedy when the damage claimed results from the operation of a motor vehicle
by an employee of the Government while acting within the scope of his office or
employment, The procedure by which the Drivers Act is invoked is set forth in
28 11.8.0. 2679(b)—(c). The action is usually brought in the State court and is
removed to the Federal court upon certification by the Attorney General that
the defendant employee was acting within the scope of his office or employment
at the time of the aceident. Upon removal, the United States is substituted for
the employee as defendant and the action proceeds in the manner prescribed for
any other tort claim against the United States. .

A similar statute was enacted in 1965, Public Law 89-311, 88 1.8.C. 4116, with
respect to medical personnel of the Veterans Administration, and in 1970, Public
Law 91-623 42 11.8.C. 233, with respect to Public Health Service personnel. In
sneceeding sessions of Congress, bills have been introduced proposing the pro-
tection of other classes of Federal employees such as FBI agents and the flying
personnel of the Federal Aviation Agency.

It is this Department’s opinion that the general prineiple of immunity of Fed-
eral employees is a desirable one and that piecemenl legislation should be
avoided. Accordingly. this proposed bill would afford equality of treatment by
extending the immunity from personal liability in tort, and from claims sounding
in tort for relief arising under the Constitution or Federal statutes of the United
States to all Federal employees.

The proposed bill would amend 28 U.S.C. 1346(Db) and 28 U.8.C. 2672 by ex-
ending the applicability of these sections to include clnims sounding in tort for
money damages arising under the Constitution of the United States.

The proposed bill would amend 28 U,8.C. 2679(b) by extending its applieability
to all Federal employees acting within the scope of their office or employment.
Further provisions of the proposals are intended to make it clear that the pre-
viously existing tort remedy against Federal employees, as well as any claims
sounding in tort arising under the Constitution or Federal statutes of the United
States, is now barred and that the exclusive remedy for compensation in these
matters is pursuant to the procedures of the Federal Tort Claims Act.

The proposed bill wonld also amend 28 11.8.C. 2680 (h) by limiting the number
of exceptions in that Section, thereby rendering the United States liable for
torts of assault, battery, false arrest, false imprisonment, malicious prosecution,
and abuse of process committed by its officers and employees within the scope of
their employment.

(81)
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The proposed bill would repeal Section 4116 of Title 38, United States Code,
and Section 233(a) (b) (¢) (d) (e) of Title 42, relating respectively to medical
personnel of the Veterans Administration and the I'ublic Health Service, as the
proposed bill provides broad coverage for all Federal employees. Finally, the
proposed bill would continue authority in the Secretary of Health, Education and
Welfare and would provide authority for the Secretary of Defense and the Ad-
ministrator of Veterans Affairs to hold harmless or provide liability insurance
for medieal personnel assigned to foreign countries or detailed to other than a
Federal ageney or institution, or where circumstances would likely preclude
remedies of third persons against the United States described in Section 267T9(b)
of Title 28,

1 recommend the introduection and prompt enactment of this proposal.

The Office of Management and Budget has advised that there is no objection
to the submission of this legislation from the standpoint of the Administration’s
program.

Sincerely,
ErrLior RICHARDSON,
Attorney General.

A BILL To amend title 28 aof the United States Code, to provide for an exclusive remedy
against the United States in suits based upon acts or omission of United States
employees and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That Section 1346(b) of Title 28, United
States Code is amended by striking the period at the end of the Section and add-
ing the following: ", or where the claims sounding in tort for money damages
arise under the Constitution or statutes of the United States, such liability to be
determined in accordance with applicable federal law."

Sec, 2. Section 2672 of Title 28, United States Code, is amended by inserting
in the first paragraph the following langnage after the word “occurred” and
before the colon: , or where the eclaims sounding in fort for money damages
arise under the Constitution or statutes of the United States, such liability to be
determined in accordance with applicable federal law.

See. 3. Section 2674 of Title 28, United States Code, is amended by deleting the
first paragraph and substituting the following :

“The United States shall be liable in accordance with the provisions of Sec.
1346(b) of this title, but shall not be liable for interest prior to judgment or for
punitive damages: Provided, That for claims arising under the Constitution or
statutes of the United States, recovery shall be restricted to actual damages and,
where appropriate, reasonable compensation for general damages not to exceed
$5,000."

Seec. 4. Section 2679(b) of title 28, United States Code, is amended to read as
follows :

“(b) The remedy against the United States provided by sections 1346(b) and
2672 of this title for injury or loss of property, or personal injury or death
eaused by the negligent or wrongful act or omission of any employee of the Gov-
ernment while acting within the scope of his employment is exclusive of any
other civil action or proceeding arising out of or relating to the same subject
matter against the employee whose act or omission gave rise to the claim, or
against the estate of such employee.”

Sec. 5. Section 2679(d) of title 28, United States Code, is amended by inserting
in the first sentence the words “office or” between “scope of his"” and
“employment.”

Sec. 6. Section 2679(d) of title 28, United States Code is amended by deleting
the second sentence and substituting the following: “After removal the United
States shall have available all defenses to which it would have been entitled if
the action had originally been commenced against the United States under the
Federal Tort Claims Act. Should a United States district court determine on a
hearing on a motion to remand held before a trial on the merits that the employee
whose act or omission gave rise to the suit was not acting within the scope of
his office or employment, the case shall be remanded to the State court: Pro-
vided, That where such a remedy is precluded because of the availability of a
remedy through proceedings for compensation or other benefits from the United
States as provided by any other law, the case shall be dismissed. but in that
event the running of any limitation of time for commencing, or filing an appli-
cation or elaim in, such proceedings for compensation of other benefits shall be
deemed to have been suspended during the pendency of the civil action or pro-
ceeding under this section.”




See. 7. Section 2680(h) of title 28, United States Code, is amended to read as
follows, “Any claims arising out of libel, slander, misrepresentation, deceit, or
interference with contract rights.”

Sec. 8. Section 4116 of title 38, United States Code, is repealed, as of the
effective date of this Act.

See. 9. Section 223 of Title 1I of the Public Health Service Act, 68 Staf. 682,
as added by Section 4 of the Aet of December 31, 1970, 84 Stat. 1870 (42 U.8.C.
933), is redesignated as Seection 224 and is amended to read as fol
“Authority of Secretary of designee to hold harmless or provide liability insur-
ance for assigned or detailed employees.”

“Sec. 224, The Secretary of Health, Education and Welfare, the Secretary of
Defense and the Administrator of Veterans Affairs, or their designees may, to
the extent deemed appropriate, hold harmless or provide liability insurance for
any officer or employee of their respective departments or agencies for damage
for personal injury, including death or property damage, negligently caused by
an officer or employee¢ while acting within the scope of his office or employment
and as a result of the performance of medical, surgical, dental, or related func-
tions, including the conduct of c¢linieal studies or investigations, if such employee
is assigned to a foreign country or detailed to other than a Federal agency or

institution, or if the circumstances are such as are likely to preclude the remedies

of third persons against the United States described in section 2679(b) of Title

28, for such damage or injury.”

See. 10. This Aet shall become effective on the first day of the third month
which begins following the date of its enactment and shall apply to only those
claims acerning on or after the effective date.
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